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Elxecutive summary 
I. 

Purpose In 1980 the Congress, in response to allegations that regulation of the 
trucking industry by the Interstate Commerce Commission (ICC) raised 
costs of consumer products by billions of dollars per year, passed the 
Motor Carrier Act of 1980. Implementation of this act has largely 
deregulated rates and entry in the trucking industry. At present, in addi- ’ 
tion to some residual rate and entry regulations, ICC continues to enforce 
several kinds of ancillary trucking regulations on matters other than 
rates and entry. At the request of the former Chairman of the Subcom- 
mittee on Transportation and Related Agencies, Senate Committee on 
Appropriations, GAO agreed to 

. identify ICC’S ancillary trucking regulatory functions, 
l estimate the budgetary impact of eliminating them, and 
. assess the merits of retaining or eliminating these regulatory functions. 

Background ICC was created in 1887 to regulate the railroad industry, and in 1935 
was given responsibility for regulating trucking carriers as well. ICC’s 
main trucking regulatory functions deal with ensuring that new entrants 
into the trucking industry will serve the public interest and that rates 
charged are reasonable. The 1980 Motor Carrier Act limited ICC’S regula- 
tion of trucking by reducing the burden for new carriers to prove a need 
for their service and by reducing the grounds on which rate changes 
could be challenged before the Commission. Legislation to eliminate rate 
and entry regulation was introduced in the 99th Congress. While the pri- 
mary focus of deregulation has been on eliminating ICC’S authority to 
regulate rates and entry into the industry, comparatively little analysis 
has been directed at ICC’S ancillary trucking regulations, which include 
such matters as insurance requirements and antitrust enforcement. 

Results in Brief GAO identified 8 ancillary trucking regulatory functions at ICC. In total, 
in fiscal year 1985, ICC spent about 483 staff-years on trucking regula- 
tory functions, of which about 242 were spent on ancillary functions. 
The remaining 241 staff-years were spent on reviewing new entrant 
applications and proposed rates. GAO found that the budgetary effects of 
deregulation of these ancillary functions would depend both on which 
functions were retained and on what enforcement approaches were 
adopted by the agencies assuming these functions after ICC’S role in 
trucking regulation ended. 

GAO found no consensus on the merit of retaining ICC’S regulations and 
that sufficient information on the effectiveness and importance of these 
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regulations was unavailable. However, GAO did develop analyses which 
may be useful in assessing the value of these functions. GAO identified 
important issues relating to insurance regulations, cargo damage lia- 
bility, and data reporting that deserve close congressional attention if 
trucking deregulation legislation is acted on. 

Principal Findings 

ICC’s Ancillary Trucking 
Regulatory Functions 

On the basis of an examination of ICC’s authorizing legislation and dis- 
cussions with ICC staff, carriers, shippers, and transportation lawyers 
and economists, GAO identified the 8 ancillary trucking regulatory func- 
tions shown (along with rate and entry regulation) in the table below. 
On the basis of discussions with ICC officials and examination of ICC doc- 
uments, GAO estimated the staff-years spent by ICC on these functions in 
fiscal year 1985: 

Table 1: Staff-Years Expended on ICC 
Trucking Regulatory Functions Regulatory function 

Rate regulation 
Staff-years 

111 
Entry regulation 130 
Ancillary functions: 

Safety regulation 4 
Insurance regulation 72 
Carno damaae liability rules 51 
Data reporting 16 
Antitrust enforcement 23 
Owner-operator protections 
Household noods rules 

58 
17 

Mexican carrier registrations - 1 
Total 483 

These data are for fiscal year 1985, the most recent year for which data 
were available by individual regulatory functions. Since then, ICC’s total 
staff-years have decreased by 13 percent, and are expected by ICC to 
decrease an additional 5 percent in fiscal year 1988. Staff-years attrib- 
utable to these trucking regulatory functions are believed by ICC to have 
fallen correspondingly. 
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I 

Budgetary Effects of 
Deregulation 

Elimination of ICC’S rate and entry regulation could save 241 of its 483 
staff-years spent on trucking regulation in fiscal year 1985. While rate 
and entry regulation is now largely pro forma, carriers are still required 
to secure operating authority from and file tariffs with ICC, thus gener- 
ating substantial paperwork processing costs. 

The other budgetary effects of deregulation would depend on which 
functions were eliminated and on how other agencies which acquired 
new regulatory responsibilities as a result of deregulation chose to meet 
those responsibilities. Deregulation would cause some agencies to 
acquire new regulatory responsibilities by explicit transfer from the ICC. 
For example, one deregulation bill transferred enforcement of consumer 
protection rules for household goods to the Federal Trade Commission. 
Whether total staff-year costs would be reduced would depend on how 
other agencies chose to meet new responsibilities. Agencies might avoid 
any staff increases through reassignments of staff currently doing other 
work or through alternative enforcement strategies. This approach 
appears to be the basis of the administration’s fiscal year 1988 budget 
request. 

Merits of ICC Trucking 
Regulations 

ICC’S role in safety and insurance regulations is to enforce Department of 
Transportation (D(R) rules by monitoring each carrier’s insurance cov- 
erage and DOT safety record. While there is broad support for continued 
DW regulation of the trucking industry’s safety practices and insurance 
coverage, there is little evidence of how effectively ICC improves safety 
through its limited role. 

Insofar as insurance requirements do promote safety, existing dispari- 
ties in the coverage of insurance requirements for private carriers (those 
who ship their own goods in their own trucks) and for-hire carriers 
(those who sell transportation services to others) may not have merit. 

For-hire carriers and private carriers are subject to the same DOT safety 
regulations, and insurance requirements for private and for-hire carriers 
of hazardous materials are the same. However, for-hire carriers of non- 
hazardous materials have more stringent public liability insurance 
requirements than private carriers of non-hazardous materials. The 
1980 Motor Carrier Act more than doubled insurance requirements for 
for-hire carriers of non-hazardous materials, but insurance for private 
non-hazardous materials carriers was not required. These insurance 
requirements were justified primarily on the basis of safety. Safety con- 
siderations, however, apply equally to both kinds of carriers, and could 
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serve as the basis for applying the same public liability insurance 
requirements to both kinds of carriers. 

GAO found no consensus on the continuing value of ICC promulgation and 
enforcement of rules regarding liability responsibility for cargo damage. 
Before cargo damage rules were enacted, common law rules, which 
varied from one jurisdiction to another, governed these shipments. 
Cargo damage liability rules could again vary if current statutory rules 
were eliminated. Confusion and litigatory expense could result until 
these obligations became well-defined. 

ICC has been thetprimary collector of data on the trucking industry, and 
its data are widely used by the trucking industry, insurers, and other 
federal agencies. For example, the Department of Commerce uses ICC 
data to assist in developing Gross National Product statistics, while the 
Department of Labor uses ICC data to develop labor productivity anal- 
yses. If ICC’S trucking regulatory responsibilities ended, its data-gath- 
ering role would probably end as well. GAO found that neither nor, which 
has general responsibility for promoting and undertaking collection of 
data on truck transportation, nor the Office of Management and Budget 
(OMB), which has responsibility for coordinating data collection under 
the Paperwork Reduction Act of 1980, has made any assessments of 
trucking data needs. Furthermore, neither agency plans to ensure the 
collection of needed trucking data should ICC’S current data-gathering 
role be eliminated. This could result in gaps in data series, which could 
handicap other agencies in accomplishing their missions. 

Matters for 
Congressional 
Consideration 

If the Congress proceeds with proposals to sunset ICC’S trucking regula- 
tions, it may wish to examine the question of whether differences in 
statutory requirements for insurance coverage between private and for- 
hire motor carriers should be eliminated. The Congress may also wish to 
consider clarifying what, if any, cargo liability obligations would be 
assumed by carriers if existing statutory cargo liability requirements are 
eliminated. 

Recommendation GAO recommends that the Secretary of Transportation direct the appro- 
priate departmental officials, in conjunction with the staff of OMB’S 
Office of Information and Regulatory Affairs, to make a comprehensive 
assessment of needs for and costs of data on trucking, and arrange to 
have appropriate agencies designated to collect the needed data. 
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Agency Comments GAO discussed this report with officials of urn and ICC, who generally 
supported its conclusions. However, in accordance with the requester’s 
wishes, GAO did not obtain official agency comments on this report. 
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Chapter 1 
, 

Introduction 

In the late 1970’s, the Congress re-evaluated the body of transportation 
regulation that had developed since the Interstate Commerce Commis- 
sion (ICC) was created in 1887. The Congress decided that the transpor- 
tation system would perform better with less regulation and more 
competition. This decision was embodied in several pieces of legisla- 
tion-the Airline Deregulation Act of 1978, the Motor Carrier Act of 
1980, the’staggers Rail Act of 1980, and the Bus Regulatory Reform Act 
of 1982. The extent of deregulation varied in these different acts. Dereg- 
ulation was most complete in airlines, where the agency responsible for 
regulating the airlines (the Civil Aeronautics Board--cAn) was abol- 
ished, or “sunsetted.” 

The interstate for-hire trucking industry had been regulated by the ICC 
since the passage of the Motor Carrier Act of 1935. The ICC regulates 
which companies can enter the industry (i.e., which receive certificates 
of operating authority permitting them to offer service), what rates they 
can charge, and numerous other aspects of their operations. Safety regu- 
lation, which was originally also ICC’S responsibility, was transferred to 
the Department of Transportation (uor) in 1967. Prior to 1980, there 
were allegations that regulation of the trucking industry raised costs of 
consumer products by billions of dollars per year, and proposals were 
raised for the complete elimination of regulations on rates and entry, as 
had been done with the domestic airline industry. At the same time 
there were concerns that complete elimination of rate and entry regula- 
tion would cause financial instability, reduced service levels, and unsafe 
practices in the industry. As a result, the Congress passed compromise 
legislation that reduced regulatory restrictions but did not remove them 
entirely. The legal burden on entrants of proving the need for their ser- 
vices was reduced, and carriers were allowed to change rates, within 
limits, without ICC approval. While ICC’s implementation of the 1980 act 
has resulted in virtually complete freedom from regulatory rate and 
entry controls, ICC retains discretion under the act to tighten its rate and 
entry regulation considerably. The act provided for studies and over- 
sight hearings to evaluate the results of the new regulatory structure, 
with the expectation that further changes in the regulatory system 
might be considered. 

Over six years have now passed since the 1980 Motor Carrier Act was 
passed. The administration, many shippers, and some in Congress have 
concluded that deregulation has been a success, and that more deregula- 
tion would reduce regulatory costs further. Several bills were introduced 
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in the 99th Congress that would have completed the deregulatory pro- 
cess begun with the Motor Carrier Act of 1980 by eliminating the statu- 
tory authority for rate and entry regulation that was left in place by 
that act. 

The central elements of ICC trucking regulation are controls over rates 
and entry, but the ICC has always regulated other aspects of trucking as 
well, which we have characterized as “ancillary regulatory functions.” 
These ancillary trucking regulations currently include some aspects of 
safety and insurance regulation as well as antitrust enforcement, cargo 
damage liability rules, data collection, owner-operator protections, 
household goods consumer protection rules, and Mexican carrier regis- 
trations. Many who support deregulation of rates and entry neverthe- 
less favor continued federal enforcement of some of these ancillary 
regulations. Any bill to deregulate rates and entry should therefore 
address to what extent these ancillary forms of trucking regulation 
should also be eliminated or retained. Also, if the ICC’s role in trucking 
regulation is to be “sunsetted,” as CAB regulation of the airlines was, 
some provision should be made to transfer any remaining regulatory 
roles to other agencies. 

Historical Development The 1935 Motor Carrier Act carried over into motor carrier regulation 

of ICC Trucking 
Regulation 

much of the apparatus that was already in place for railroad regulation. 
As with railroads, the act provided for regulation of rates and restric- 
tions on entry. It also applied to motor carriers the full liability for 
damage to cargo that was applied to railroads by the “Carmack amend- 
ment” of 1906. Motor carriers were required, like the railroads, to report 
financial and operating data and were subjected to safety regulations. 
(Responsibility for enforcing these safety rules was mostly transferred 
to the DCV in 1967.) The 1935 act also authorized the ICC to approve 
mergers between carriers and added insurance requirements that had 
not been imposed on the railroads. 

Other regulatory functions were added later. The ICC acted in 1939 to 
adopt special rules for household goods carriers to provide additional 
protection for consumers who were not knowledgeable shippers. The 
Transportation Act of 1940 gave ICC the authority to approve pooling 
agreements by motor carriers (i.e., agreements to share traffic and reve- 
nues). The Reed-Bulwinkle Act of 1948 gave motor carriers immunity 
from the antitrust laws to set prices collectively. Rate bureaus (organi- 
zations created by carriers to set rates and file them with the ICC on the 
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carriers’ behalf) were authorized to seek approval from the ICC for col- 
lective price-setting arrangements which, if approved, would be immune 
from the antitrust laws. In 1951 the ICC adopted rules restricting leases 
of trucks by carriers from owner-operators (i.e., independent truck 
owner/drivers who must lease their services to authorized carriers 
because they do not have operating authority of their own) so as to pre- 
vent owner-operators from circumventing ICC’s entry restrictions. In the 
1970’s the scope of these rules was expanded to provide protection for 
owner-operators by requiring that leases specify what payments the 
owner-operator would receive and what payments the owner-operator 
must make. 

The 1980 Motor Carrier Act gave carriers more flexibility in setting 
rates without ICC approval, and also reduced the obstacles to carriers 
entering or expanding their operations in the industry. It also narrowed 
the scope of antitrust immunity which the ICC could confer on collective 
price-setting (e.g., carriers could no longer get antitrust immunity for 
collectively setting single-line rates-rates on shipments carried by a 
single trucking company). However, the 1980 act strengthened regula- 
tion by enacting additional owner-operator protections (e.g., protections 
against coercing the owner-operator to pay for unwanted loading and 
unloading services). Also, the $980 Household Goods Transportation Act 
gave the ICC additional authority to regulate household goods carriers. 
The 1984 Motor Carrier Safety Act required that the ICC review more 
strictly the “safety fitness” of carriers applying for new or expanded 
operating authority (i.e., how safely the carriers operated). This act also 
required ICC to register otherwise exempt Mexican carriers. 

Exemptions From ICC ICC regulations do not apply to all motor carriers. Three major categories 

Trucking Regulation 
of motor carriers are exempt from ICC regulation: (1) purely intrastate 
motor carriers, who are regulated by the states within which they pro- 
vide service, (2) private carriers, whose trucking activities are ancillary 
to some other business, and who carry only their own freight, and (3) 
carriers of a miscellaneous collection of exempt commodities, principally 
agricultural commodities, but also including newspapers, used shipping 
containers, and wood chips, as well as motor carrier transportation that 
is incidental to transportation provided by air. DOT’S Office of Motor Car- 
riers Management Information System lists about 230,000 interstate car- 
riers, of which about 189,000 are private and exempt interstate carriers 
(categories 2 and 3 above) which are exempt from ICC regulation, and 
about 41,000 are interstate, for-hire, nonexempt carriers which are sub- 
ject to ICC regulation. The number of intrastate carriers (category 1 
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above) is unknown, but is believed by Dm staff to be about the same as 
the number of interstate carriers. 

Resources Used for ICC 
Trucking Regulation 

Enforcement of ICC’S trucking regulations required about 483 staff-years 
at ICC in fiscal year 1985, about 53 percent of ICC’S total of 916 staff- 
years. The remaining staff-years were used to regulate railroad, bus, 
water, and freight forwarder transportation and transportation brokers. 
The 10 regulatory functions we identified, with their staff-year alloca- 
tions, are listed in table 1.1. 

Table 1.1: ICC Staff-Years for Trucking 
Regulatory Functions, Fiscal Year 1985 Directly General 

assigned management 
Regulatory function staff-years staff-years Total 
Rate regulation 77 34 111 
Entrv reaulatlon 90 40 130 
Ancillary regulations. 

Safety regulation 
insurance regulation 
Antitrust enforcement 

3 1 4 
50 22 72 
16 7 23 

Cargo damage liability rules 35 16 51 
Data reporting 11 5 16 
Owner-operator protections 40 18 58 
Household goods rules 12 5 17 
Mexican carrier registrations 1 0 1 

Total 335 148 483 

We emphasize that the data presented here are for fiscal year 1985. 
These were the most recent data available at the time we did our audit 
work. Since ICC’S total staff is shrinking, the amount of staff for these 
regulatory functions would be smaller in fiscal year 1987 than it was in 
fiscal year 1985. ICC’S budget request for fiscal year 1988 indicates that, 
for ICC as a whole, staff levels had fallen from 916 in fiscal year 1985 to 
800 in fiscal year 1987, a reduction of 13 percent, and are expected by 
ICC to fall an additional 5 percent to 762 in fiscal year 1988. ICC expects 
that staff-years for individual trucking regulatory functions have 
declined correspondingly. 

Aside from the overall reduction in staff, other factors will affect 
staffing for particular functions. The number of Commissioners was 
reduced from seven to five in fiscal year 1986, thus reducing general 
management staff. Enforcement of insurance requirements was 
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expected to require more staff-years in fiscal year 1986 than in 1985, 
because of the greater difficulty that carriers were having in securing 
coverage. Staffing could also be affected by the outcomes of recent 
rulemakings. For example, the recently announced reduction in data- 
reporting requirements could reduce staff-years for this activity. 

focus of most of the discussion about trucking deregulation. But ICC also 
enforces eight other ancillary categories of regulation, which are the pri- 
mary focus of this report. In this section, we outline all 10 of these regu- 
latory functions, both rate and entry and ancillary. The staff-years 
indicated for each function include its allocation of general management 
staff-years. 

Rate and Entry Regulation Rate regulation consists of reviewing proposed rates (or “tariffs”) filed 
by carriers or by rate bureaus (organizations of carriers which file on 
behalf of their members) to ensure that the rates are reasonable and 
nondiscriminatory. Proposed rates can be protested by other carriers or 
by shippers and, if they fail to meet this standard, can be rejected. ICC 
also maintains records of filed tariffs so that rates are publicly known. 
Ice spent 111 staff-years on rate regulation in fiscal year 1985. 

Entry regulation consists of reviewing and acting upon applications for 
authority to operate as a motor carrier. The carrier must demonstrate 
that it is “fit, willing, and able” to provide service, and that its service 
would serve a “useful public purpose.” ICC spent 130 staff-years in fiscal 
year 1985 on entry regulation. 

Ancillary Regulatory 
Functions 

Safety and Insurance Regulation ICC originally had complete responsibility for truck safety regulation as 
well as for rate and entry regulation. However, when DOr was created in 
1967, truck safety responsibility was for the most part transferred to 
the newly created Bureau of Motor Carrier Safety (BMCS) in DOT. The 
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only remaining safety function for ICC was to consider safety as an ele- 
ment of whether a carrier was “fit” to provide service. While in prin- 
ciple a carrier’s safety record can be reviewed at any time, in practice 
such a review is normally made only when the carrier applies for new or 
expanded operating authority. ICC conducts its safety review by con- 
sulting the carrier’s safety rating at BMCS (now the Office of Motor Car- 
riers). ICC spent 4 staff-years carrying out such safety reviews in fiscal 
year 1985. 

ICC enforces the insurance requirements enacted in the 1980 Motor Car- 
rier Act by monitoring insurance policy cancellation notices received 
from insurers and carrying out proceedings to revoke the operating 
authority of carriers who have not demonstrated compliance with insur- 
ance requirements. ICC spent 72 staff-years enforcing insurance require- 
ments in fiscal year 1985. 

Antitrust Enforcement ICC may confer antitrust immunity upon rate bureaus to set prices collec- 
tively if it approves the procedures which they propose to set prices. ICC 
also reviews and may approve mergers and pooling agreements, and 
enforces prohibitions on predatory and discriminatory pricing. ICC spent 
23 staff-years enforcing antitrust provisions in fiscal year 1985. 

Cargo Damage Liability Rules ICC enforces the “Carmack amendment” (49 U.S.C. 11707, as amended), 
which requires (1) that liability for damage to cargo fall entirely upon 
the common carrier (subject to certain exceptions), unless the carrier’s 
liability has been limited to a particular value by the explicit agreement 
of the shipper and (2) that the carrier must give the shipper the option 
of having the carrier assume full liability for the shipment. ICC also 
promulgates and enforces procedural rules governing the filing of 
claims. ICC spent 51 staff-years enforcing cargo damage liability rules in 
fiscal year 1985. 

Data ICC collects and processes financial and operating data pursuant to its 
regulatory responsibilities. During fiscal year 1985, carriers with reve- 
nues of over $1 million per year were required to fill out a 57-page 
report with detailed data on revenues, costs, tons carried, miles trav- 
eled, assets, and liabilities. In fiscal year 1985 ICC spent 16 staff-years on 
data. 
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Owner-Operator Protections ICC enforces rules which govern what provisions carriers must include in 
leases when they lease the trucks and services of owner-operators. ICC 
also enforces prohibitions on illegal “lumping” (i.e., coercing truck 
drivers into having their trucks loaded or unloaded by terminal or ware- 
house personnel). ICC spent 58 staff-years on owner-operator protections 
in fiscal year 1985. 

Household Goods Consumer 
Protection Rules 

ICC enforces rules which protect consumers who ship household goods 
from overcharges and which require complaint handling procedures. ICC 

spent 17 staff-years enforcing such rules in fiscal year 1985. 

Mexican Carrier Registrations ICC spent 1 staff-year in fiscal year 1985 registering Mexican carriers 
pursuant to the requirements of the 1984 Motor Carrier Safety Act. 

Objectives, Scope, and On May 20, 1985, the former Chairman of the Subcommittee on Trans- 

Methodology 
portation and Related Agencies of the Senate Committee on Appropria- 
tions requested that we investigate the issue of trucking deregulation. 
Specifically, he asked that we 

l summarize ICC’S current trucking regulatory functions, and 
l discuss options for phasing out and/or redistributing these functions, 

and 
l assess the effects of such proposals on ICC’S budgetary needs. 

We agreed that we would not assess the broad issue of whether rate and 
entry regulation should be continued, but agreed that we would direct 
our attention primarily at an assessment of ICC’s ancillary regulatory 
functions and at the issue of federal pre-emption of state trucking regu- 
lations. We also agreed that our analysis of the impact on ICC’S budget 
would be primarily in terms of staffing levels rather than in terms of 
dollar outlays. 

We identified ICC’S regulatory functions by reviewing its authorizing leg- 
islation and by discussing its regulatory activities with ICC and DOT staff, 
carrier and shipper representatives, and transportation lawyers and 
economists. 

We used three bills that had been introduced in the 99th Congress as 
representative of the range of possible proposals for deregulating these 
functions-the administration’s bill (S. 1711/H.R. 3929), Representative 
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J im M o o d y ’s bi l l  (H.R. 3 2 2 2 ) , a n d  S e n a to r  B o b  P a c k w o o d ’s bi l l  (S.  2 2 4 0 ) . 
W e  i d e n tifie d  a n d  assessed  th e  issues  re la t ing to  th e s e  d e r e g u l a tory  p ro -  
posa ls  by  rev iew ing  th e  l i terature o n  t ruck ing d e r e g u l a tio n  a n d  a lso  by  
d iscuss ing  d e r e g u l a tio n  issues  wi th staff a t p o te n tia l ly  a ffec ted  agenc ies  
such  as  th e  ICC, scar,  th e  D e p a r tm e n t o f Just ice (DOJ) ,  th e  Fede ra l  T rade  
C o m m i s s i o n  (FTC),  a n d  th e  B u r e a u  o f th e  C e n s u s ; carr ier ,  sh ipper ,  a n d  
c o n s u m e r  representat ives;  a n d  t ranspor ta t ion lawyers  a n d  e c o n o m i s ts. 
In  assess ing  th e  d e r e g u l a tory  p roposa ls ,  w e  u s e d  th e  analy t ica l  f rame-  
work  p r e s e n te d  in  ou r  ear l ie r  report ,  G o v e r n m e n t R e g u l a tory  A c tivity; 
Just i f icat ions, P rocesses,  Im p a c ts, a n d  A lte r n a t ives ( ~ ~ ~ - 7 7 - 3 4 , J u n e  3 , 
1 9 7 7 ) . 

W e  es tab l i shed  a  base l i ne  fo r  assess ing  th e  e ffects o f d e r e g u l a tio n  p ro -  
posa ls  o n  ICC’S  b u d g e tary  n e e d s  by  d iscuss ing  wi th ICC staff th e  n u m b e r  
o f staf f -years s p e n t in  f iscal yea r  1 9 8 5  o n  e a c h  regu la to ry  fu n c tio n , a n d  
by  rev iew ing  re la ted  ICC d o c u m e n ts. A  substant ia l  por t ion  o f ICC’s staff 
w a s  e x p e n d e d  o n  gene ra l  m a n a g e m e n t act ivi t ies th a t cou ld  n o t b e  spe -  
cif ical ly a l loca ted  to  a n y  par t icu lar  regu la to ry  fu n c tio n . T h e s e  w e r e  a l lo-  
ca ted  to  speci f ic  fu n c tio n s  in  p ropor t ion  to  th e  direct ly a l l ocab le  staff- 
years.  In  th e  e v e n t th a t a  speci f ic  fu n c tio n  w e r e  d e r e g u l a te d , staf f -years 
fo r  gene ra l  m a n a g e m e n t act ivi t ies m ight  n o t fa l l  d i rect ly in  p ropor t ion  
to  th e  dec rease  in  di rect ly a l l ocab le  staff-years; h o w e v e r , it w a s  n o t pos -  
s ib le  to  es t imate  re l iab ly  h o w  m u c h  gene ra l  m a n a g e m e n t staf f -years 
w o u l d  b e  r e d u c e d  by  th e  d e r e g u l a tio n  o f a n y  par t icu lar  fu n c tio n . Th is  
repor t  is b a s e d  o n  a u d i t work  car r ied  o u t b e tween  Apr i l  1 9 8 5  a n d  S e p -  
te m b e r  1 9 8 6 . O u r  rev iew w a s  car r ied  o u t in  acco rdance  wi th genera l l y  
a c c e p te d  g o v e r n m e n t a u d i tin g  s tandards .  
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Chapter 2 

’ Should ICC’s  Anc illary  Truek ing Regulativ  
F’unetions  Be Retained? 

In 1977, we presented an analy tica l framework for considering the issue 
of deregulation. Our 1977 report suggested a number of questions which 
should be asked when the Congress is  considering deregulation. These 
questions inc lude the following: 

1. W hat are the purposes of regulation? 
2. Is  regulation achiev ing its  purposes? 
3. Have conditions  changed s ince regulation was initiated, so that regu- 
lation is  no longer needed, or so that its  costs  exceed its  benefits? 
4. Does regulation have unintended consequences? 
5. Are the costs  of regulation borne unfairly? 
6. Are there alternatives  to the current form of regulation that would 
achieve its  purposes at a lower cost? 
7. Can the adminis trative or enforcement approach to regulation be 
changed to improve its  effec tiveness? 

W e believe the basic  issues involved in assess ing the issue of deregula- 
tion have not changed, because these questions are s till relevant today. 

W e will use these questions, in the discuss ion that follows , as a frame- 
work for assess ing the desirability  of eliminating ICC’s  var ious  ancillary  
regulatory functions. 

Safety  and Insurance 

The Rationale of Safety  and The need for safety regulation was not disputed by those who tes tified 
Insurance Regulation before the 1985 Congressional overs ight hearings on the,49980 Motor 

Carrier Act: Safety was one of the primary motivations for t rucking reg- 
ulation when the’1935 Motor Carrier Act w’as passed. The need for 
ensuring safety was a primary consideration in congressional delibera- 
tions  over the 1980 act. The rationale of safety regulation lies  in the 
costs  which unsafe carr iers  can impose on those with whom they share 
the highways, and on those through whose communities  they pass. 
Automobile and truck operators cannot protect themselves from the ris k  
of an acc ident caused by an unsafe motor carr ier, so they rely  on the 
government to protect them. Similarly , local communities  can partially  
protect their interes ts  by regulating their own local t rucks, but they 
cannot regulate inters tate t rucks passing through; they must rely  on the 
federal government to regulate the safety of inters tate t rucks. 
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ICC has required motor carriers which it regulated to have insurance 
coverage since motor carrier regulation began in 1935. In 1980, the 
required coverage amounts for these ICC-regulated carriers were 
increased (from $300,000 to $750,000 for nonhazardous goods carriers, 
and to $5 million for carriers of extremely hazardous materials) in the 
hope that insurance underwriting discretion would make it more diffi- 
cult for unsafe truckers to get the required insurance at a price that 
would allow them to compete with safer carriers. Insurance coverage 
requirements and safety concerns are thus closely related. Private car- 
riers, however, who had never been required to carry insurance cov- 
erage, remained exempt under the 1980 act, unless they carried 
hazardous materials. 

DOT and ICC Safety and 
Insurance Roles 

A variety of approaches to regulating truck safety are currently in 
effect. DUr regulates safety directly by setting standards for required 
equipment and for driver practices. It enforces these standards by 
safety audits of carriers and by roadside checks of individual trucks. 
(Responsibility for roadside checks is being turned over to the states 
under the Motor Carrier Safety Assistance Program.) DOT also assigns a 
safety rating to carriers that it knows about. (Carriers are not required 
to identify themselves to DOT when they go into business, so DOT believes 
that there are thousands of carriers who operate without its knowl- 
edge.) Most of ICC’s role in safety regulation was assigned to DOT when it 
was created in 1967. The only safety function retained at ICC is to use 
DOT’S safety ratings to decide whether a carrier applying for new or 
expanded operating authority is “fit,” from a safety point of view, to 
receive it. ICC and DOT also enforce insurance requirements on carriers 
over which they have jurisdiction.’ 

DOT’S and ICC’S safety responsibilities were expanded by the,J&otor Car- ’ 
rier Safety Act of 1984. That act broadened DOT’S authority for regu- 
lating safety by giving’Dor the authority to pre-empt state regulations 
which were inconsistent with its own safety regulations. The act also 

‘ICC enforces the requirements on ICGregulated carriers, i.e., for-hire, interstate, nonexempt car- 
riers DGf enforces the requirements on these carriers as well as on other carriers covered by the 
requirement, namely (1) ICC-exempt for-hire interstate carriers (e.g., agricultural carriers), (2) all 
private and intrastate carriers of hazardous substances over 10,000 Ibs. gross vehicle weight (GVW), 
and (3) interstate carriers of certain hazardous materials under 10,000 lbs. GVW (namely carriers of 
class A or B explosives, poison gas, or large quantities of radioactive materials). There are thus four 
categories of carriers exempt from federal insurance requirements: private carriers of nonhazardous 
materials; intrastate carriers of nonhazardous materials; mtrastate carriers of hazardous materials 
under 10,000 lbs. GVW; and interstate private carriers under 10,000 lbs. GVW of hazardous materials 
other than class A or B explosives, poison gas, and large quantities of radioactive materials. 
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required that ICC not grant new operating authority to any carrier with 
an unsatisfactory D(Tr safety rating. The Commercial Motor Vehicle 
Safety Act of 1986 gave DOT further authority to set standards for state 
licensing of drivers of commercial motor vehicles. 

The opportunity for ICC to enforce safety regulations normally occurs 
only when an ICC-regulated carrier applies for new or expanded oper- 
ating authority (e.g., to operate in additional states, or to carry addi- 
tional kinds of cargo beyond what the carrier’s current operating 
authority permits). Many carriers already have all the authority they 
want, and thus would not be subject to this safety review. Moreover, for 
new carriers applying for operating authority for the first time, the sig- 
nificance of this requirement is minimized because they have no DOT 
safety rating which ICC can review (under the 1984 Safety Act, however, 
DCV plans to issue provisional safety ratings for new carriers). While ICC 
has the authority to revoke the operating authority of an existing car- 
rier because of failure to meet safety standards, ICC was unable to iden- 
tify a single case of such a revocation since DOT was created in 1967. 

Proposed Changes Recent deregulatory proposals would have retained DOT’S safety regula- 
tions, but eliminated ICC’S ro1e.2 The administration’s and Representative 
Moody’s bills would have eliminated the need for any carrier to secure 
operating authority, so that a carrier would not have had to demon- 
strate safety fitness before being authorized to operate. The Packwood 
bill would have retained (at DOf) a requirement that carriers previously 
regulated by the ICC secure operating authority based solely on their 
safety fitness and insurance coverage. The distinctions among these bills 
may lose their significance if DOT’S proposed rule implementing the 1984 
Motor Carrier Safety Act goes into effect, however. This proposed rule 
would establish a procedure for DOT to assign safety ratings to carriers 
and for it to suspend the operations of any carrier with an unsatisfac- 
tory rating. As such, the provisions it would achieve by administrative 
regulation would be similar to what the Packwood bill would have done 
by statute. All three bills would have retained insurance requirements, 
but enforcement authority would have been restricted to DOT. 

2The Moody and Packwood bills would have deregulated only motor carriers of property other than 
household goods. Under these two bills, ICC would have retained jurisdiction over household goods 
carriers, and regulation of these carriers would not have changed. All subsequent references to the 
deregulatory effects of the Moody and Packwood bills should therefore be taken to apply only to 
carriers of property other than household goods. 
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Effectiveness of ICC Role 
Uncertain 

While the need for safety regulation is agreed-upon, there is little evi- 
dence of how effective ICC’S role in regulating safety has been. ICC’S prac- 
tice has been to grant applications for operating authority even in some 
cases in which the applicant has an unsatisfactory DOT safety rating, on 
the grounds that the DCX safety rating is no longer current. The 1984 
Motor Carrier Safety Act limits ICC’S discretion by making denial of the 
application for operating authority mandatory if the carrier has an 
unsatisfactory DOT safety rating. There is no experience with the 
enforcement of this provision yet because DOT did not issue proposed 
rules to implement this requirement until June of 1986, and the rules 
had not gone into effect as of March 1987. 

The effectiveness of insurance requirements is also uncertain. The insur- 
ance requirement does not regulate safety directly. Instead, it regulates 
safety indirectly by encouraging insurance companies to investigate the 
safety of motor carriers who apply for insurance. When the provision 
was enacted, the expectation was that insurance companies would 
investigate how safely a carrier operated before agreeing to offer it 
insurance. However, all but four states guarantee insurance coverage up 
to the limits specified in the 1980 Motor Carrier Act to all motor carriers 
domiciled in that state under an involuntary market mechanism such as 
an assigned risk plan. The insurance company is required to write the 
insurance for all carriers, no matter how unsafe they are. Insurance 
prices in the involuntary market are generally higher than prices in the 
voluntary market, so a motor carrier that is refused coverage in the vol- 
untary market does usually operate at a cost disadvantage compared 
with its voluntarily insured competitors. Several bankrupt carriers have 
cited the high price of insurance as a factor in their bankruptcies. How- 
ever, there is little systematic information available on the extent to 
which insurance prices for motor carriers are based on their safety 
records. Even if insurance requirements do not improve safety, they still 
may be valuable because they allow those injured by motor carrier acci- 
dents to be compensated for their losses. 

DOT Enforcement of 
Insurance Requirements Is 
Less Stringent Than ICC 
Enforcement 

Enforcement issues are significant in assessing proposed deregulation. 
ICC enforces insurance requirements by requiring carriers to provide evi- 
dence of insurance coverage before they can receive operating 
authority, and by requiring insurance companies to notify ICC whenever 
coverage of a regulated carrier is cancelled. ICC requires that the policy 
provide that the coverage remain in force until 30 days after ICC is noti- 
fied of its cancellation. If ICC’s role in enforcing insurance requirements 
were eliminated, enforcement of these requirements would fall to DOT, 
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which has concurrent enforcement authority over ICC-regulated carriers 
that would continue in effect if ICC regulatory authority terminated. Dm 

currently enforces insurance requirements less stringently than does ICC. 

DOT requires neither that it be notified if a carrier’s insurance coverage 
is cancelled (as ICC does), nor that proof of insurance coverage be carried 
in each truck, where it could be examined during roadside checks. The 
carrier need only maintain proof of insurance coverage at its headquar- 
ters, where it is subject to inspection when DOT conducts a safety man- 
agement audit. Only a small percentage of Dar-regulated carriers are 
audited each year. DOT data based on their safety management audits, as 
shown in table 2.1, indicate that Kc-regulated carriers are somewhat 
less likely to have violations of the insurance requirements than are car- 
riers subject only to DOT enforcement. 

Table 2.1: Insurance Violations Found 
in DOT Safety Audits 

Year Total audits 

Number of 
audits with 

insurance 
violations 

Percentage 
of audits 

with 
insurance 
violations 

1983: 
ICC-regulated 1,522 569 37.4 
DOT-reaulated 1,874 899 48.0 

1984: 
ICC-regulated 1,655 567 34.3 
DOT-regulated 1,626 626 38.5 

1985: 
ICC-regulated 1,452 584 40.2 
DOT-regulated 1,207 634 52.5 

1983-85: 
ICC-regulated 4,629 1,720 37.2 
DOT-regulated 4,707 2,159 45.9 

Note GAO has not Independently verlfled the rellabllity of the data in this table 

Insurance Requirements for Prior to 1980, ICC imposed insurance requirements on ICC-regulated car- 
Private and For-Hire riers under the authority of the 1935 Motor Carrier Act. The insurance 

Carriers Differ requirements were imposed to allow those injured by trucks on the 
highway to be compensated. In the 1980 Motor Carrier Act, these insur- 
ance requirements were raised (from $300,000 to $750,000 for nonhaz- 
ardous goods carriers), and the rationale for them shifted from 
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compensating those injured by accidents to promoting safety. It was 
believed that insurance companies would charge more to insure unsafe 
carriers, or refuse to insure them at all, thus driving unsafe carriers off 
the road. These requirements were imposed on all ICC-regulated carriers 
and on private and intrastate carriers of hazardous materials. While car- 
riers were originally required by ICC and DOT regulations to purchase an 
insurance policy from an insurance company, carriers with sufficient 
assets-both private and for-hire-can now meet this requirement by 
self-insuring. Private carriers of nonhazardous cargo, which had never 
been subjected to insurance requirements before, were exempted. 

The rationale of insurance requirements, however, applies as much to 
private carriers as to for-hire carriers. Both kinds of carriers can be 
involved in accidents, and innocent victims of such accidents are equally 
deserving of being compensated. Insofar as insurance requirements 
promote safer motor carrier operations, such a requirement will have as 
beneficial an effect on a private carrier as on a for-hire carrier. Under 
the 1980 act, however, for-hire interstate nonhazardous goods carriers 
are required to have $750,000 in liability coverage, while private inter- 
state nonhazardous goods carriers are not required to have any. By 
giving private carriers a potential cost advantage, insurance regulations 
may have the unintended consequence of creating an artificial incentive 
for shippers to haul their own goods (as a private carrier) rather than 
using a for-hire carrier. In any case, if rate and entry deregulation are 
enacted, there will no longer be any difference in the federal rate and 
entry regulation to which for-hire carriers and private carriers are sub- 
jected. Subjecting these carriers to different insurance requirements 
might then appear anomolous. 

In view of the limited evidence on the effectiveness of insurance 
requirements in promoting safety, we cannot conclude that either pri- 
vate or for-hire carriers should be subjected to insurance requirements 
for purposes of safety. However, insofar as insurance requirements do 
promote safety, that rationale applies equally to private and for-hire 
carriers. If an insurance requirement is in effect, therefore, it should 
apply equally to both kinds of carriers. 

Matter for Consideration by We therefore believe that, if the Congress acts favorably on proposed 
the Congress deregulatory legislation, it should consider revising the provisions in 

Section 30 of the Motor Carrier Act of 1980, which specify insurance 
requirements for motor carriers, so as to make the requirements for pri- 
vate and for-hire carriers identical. 
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Antitrust Enforcement The ICC-regulated trucking industry has immunity from the antitrust 
laws to discuss its rates collectively in accordance with agreements 
approved by the ICC. This immunity was bestowed by the Reed- 
Bulwinkle Act of 1948, which similarly immunized the railroads, water 
carriers, and freight forwarders. The justification for antitrust immu- 
nity that was advanced when the act was passed was that carriers 
needed to confer about rates in order to achieve the 

“adequate and efficient coordinated national transportation system, with sound 
economic conditions and freedom from unfair or destructive competitive practices 
among the several carriers, and with reasonable and nondiscriminatory rates” 

that is favored by the national transportation policy. It was also argued 
that 

“the relatively small size of motor carriers, and their large number, make it impera- 
tive that they resort to collective action in connection with their rate-publishing 
function. It is only in this way that they can obtain competent assistance and at the 
same time operate economically.” 

Carriers exercise their antitrust immunity through rate bureaus, which 
are organizations of carriers which are established to set prices collec- 
tively and to file these collectively established rates with the ICC. The ICC 

reviews and may approve the proposed agreements submitted by the 
rate bureaus which specify the procedures under which they will set 
prices collectively. It also reviews and may approve mergers and pooling 
agreements and enforces prohibitions against predatory and discrimina- 
tory pricing. 

Changing Conditions Have There was some question when the Reed-Bulwinkle Act was passed of 
Raised Questions About the whether antitrust immunity was needed to achieve the purposes of the 

Continuing Value of national transportation policy. The bill was passed over President 

Antitrust Immunity Truman’s veto. Since then, opponents of antitrust immunity argue, con- 
ditions have changed so that antitrust immunity is no longer needed. 
The national transportation policy for motor carriers has been amended 
to put more emphasis on competition as an objective. At the same time, 
the ICC and the motor carrier industry have responded to the changes in 
the law enacted by the 1980 Motor Carrier Act to set prices more inde- 
pendently of the rates filed by the rate bureaus. Antitrust immunity 
thus is a less important factor in the national transportation system 
than it was when the Reed-Bulwinkle Act was passed. Also, motor car- 
riers have grown in size and sophistication, and the falling costs of com- 
puters have allowed more of them to adopt their own cost analysis 
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systems, lessening their reliance on the cost analyses used by the rate 
bureaus in filing rates. They still make use of technical assistance pro- 
vided by the rate bureaus in analyzing their costs, but this technical 
assistance would not necessarily require antitrust immunity. Shippers’ 
organizations supported antitrust immunity in 1948, but now generally 
oppose it. 

The 1980 Motor Carrier Act narrowed the antitrust immunity created by 
the Reed-Bulwinkle Act, making it inapplicable to single line rates (i.e., 
rates on shipments handled entirely by one carrier) and released rates 
(i.e., rates for shipments on which the carrier bears less than full lia- 
bility for possible damage to the shipment). However, carriers still have 
antitrust immunity for joint-line rates (i.e., shipments which are picked 
up by one carrier and delivered by another), for changes in commodity 
classifications and “tariff structures,” and for general rate increases 
applying to all routes in a particular region. 

Proponents of antitrust immunity concede that the degree of indepen- 
dent pricing has increased since the Reed-Bulwinkle Act was passed, but 
argue that collectively established prices still provide a useful “bench- 
mark” around which independently set prices can be established. They 
also argue that the technical assistance provided to the carriers by the 
rate bureaus to help them set up their own cost-analysis systems would 
be illegal without antitrust immunity. Carriers argue that not specifying 
what activities are legal would lead to costly court battles to resolve 
what was permissible and what was not. Even if the Department of Jus- 
tice and the FTC were persuaded that a practice did not violate the anti- 
trust laws, they argue, private plaintiffs could accuse carriers of 
violating the antitrust laws and might persuade a court that a practice 
was illegal even if the Justice Department thought otherwise. 

Proponents of antitrust immunity also argue that discounting from the 
collectively established rates filed by the rate bureaus has become com- 
monplace so that shippers are less affected by collective ratemaking. 
Opponents of antitrust immunity argue that, because many small ship- 
pers do not get discounts, they are particularly disadvantaged by anti- 
trust immunity for collective ratemaking. 

Antitrust Immunity for 
Household Goods Carriers 

The household goods moving industry has its own reasons for favoring 
antitrust immunity. They have a unique structure of local agents and 
national van lines which, they argue, is essential to the efficient opera- 
tion of the industry and which relies upon antitrust immunity. Without 
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this immunity, they argue, agreements between van lines and agents 
would be outlawed as contrary to the antitrust laws. The Justice Depart- 
ment and the FTC argue that, to the extent that such agreements actually 
do contribute to more efficient service, they would be legal under the 
antitrust laws, but that some features of the agreements between agents 
and van lines, such as dividing up markets, do not contribute to effi- 
ciency, are anti-competitive, and should be illegal. 

Deregulatory Options The deregulation bills that were introduced in the 99th Congress all 
would have eliminated antitrust immunity for carriers of commercial 
shipments. However, both the Packwood and Moody bills would have 
retained regulation and antitrust immunity for household goods car- 
riers, while the administration’s bill would have eliminated antitrust 
immunity for all carriers. These proposals have raised a number of 
uncertainties, both factual and legal. One factual uncertainty is whether 
the “benchmark pricing” that collective rate-setting permits has signifi- 
cant value in improving the performance of the trucking market. 
Another is the need for collectively determined freight classifications. A 
third is whether collective price-setting results in higher prices for cer- 
tain classes of shippers. A fourth is whether the structure of local 
agents and national van lines used in the household goods moving 
industry is important for its efficient operation. We do not have data 
that would allow us to answer these questions. 

The legal uncertainties concern what practices would be legal in the 
event that antitrust immunity were eliminated. Disputes have arisen 
over whether rate bureaus would still be allowed to provide cost anal- 
yses to their members to assist them in rate-making. It is uncertain 
whether carriers would still be allowed to establish joint-line rates 
without antitrust immunity. It is not clear what practices of household 
goods carriers would be legal without antitrust immunity. It is also not 
clear whether carriers would still be allowed to agree jointly on freight 
classifications without antitrust immunity. 

A variety of possible approaches to antitrust immunity might address 
the legal and factual concerns that have been raised. Just as the 1980 
act eliminated antitrust immunity for some activities but kept it for 
others, further deregulatory legislation could keep antitrust immunity 
for some activities that are considered desirable but eliminate it for 
others. This would reduce the likelihood that the scope of permissible 
activity would have to be tested in court. For example, opponents of 
antitrust immunity are generally most opposed to antitrust immunity 
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for general rate increases. If collective freight classification were consid- 
ered desirable, it could be explicitly permitted in the legislation, while 
collectively established general rate increases could be outlawed. In 
areas where more judgment might be required in deciding whether a 
practice was desirable, such as for pooling agreements among household 
goods carriers, legal uncertainties could be reduced by empowering the 
Justice Department to review a proposed agreement to see if it were 
anticompetitive. Agreements that satisfied the Justice Department could 
be immunized from private suits just as agreements that satisfy the ICC 
are immunized from private suits now. The Justice Department would 
probably be less likely to approve agreements among carriers than is the 
ICC, but an agreement which did improve the efficient operation of the 
industry could still be approved. Justice Department review would give 
carriers a clear idea of what would and would not be permissible. 

Cargo Damage Liability Liability for damage to cargoes in shipment by truck and rail is gov- 
erned by the “Carmack amendment” to the Interstate Commerce Act, 
which was enacted in 1906 for rail transportation and became part of 
the structure of motor carrier regulation with the passage of the Motor 
Carrier Act in 1935. The Carmack amendment was not intended to add a 
new regulatory requirement, but rather to impose uniformity on the 
varying requirements of common law and state statutes. Common law 
generally required a common carrier to be fully liable for any damage to 
the cargo en route (though the shipper could, by a “fair, reasonable, and 
just agreement,” accept less than full compensation for a loss in return 
for paying a lower rate for the shipment), but the interpretation of this 
general requirement varied substantially from one jurisdiction to 
another. Some states required carriers to be liable for damages caused 
by connecting carriers, while others did not; some states allowed car- 
riers to exempt themselves from all or a part of their common law lia- 
bility, while others did not. As one court put it, 

“this branch of interstate commerce was being subjected to such a diversity of legis- 
lative and judicial holding that it was practically impossible for a shipper engaged 
in a business that extended beyond the confines of his own State, or for a carrier 
whose lines were extensive, to know without considerable investigation and trouble, 
and even then oftentimes with but little certainty, what would be the carrier’s 
actual responsibility as to goods delivered to it for transportation from one State to 
another.” 

(Southern Pacific Co. v. Crenshaw, 63 S.E. Rep. 870 [Georgia Court of 
Appeals, 19091, quoted mAdams Express Co. v. Croninger, 226 U.S. 505 
[1913]): The Carmack amendment made the full liability requirement 
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uniform by pre-empting common law and state statutory law. In addi- 
tion to Carmack, ICC was also authorized to issue related rules specifying 
how damage claims should be filed and how carriers should respond to 
them. 

Repeal of Carmack Would 
Cause Common Law 
Liability Rules to Apply 

The purpose of the Carmack amendment, in one sense, remains as valid 
as ever. In the absence of a statutory Carmack provision, and in the 
absence of applicable state statutes (which all the deregulatory bills 
would have pre-empted), the rules of statutory construction suggest that 
pre-existing common law requirements would become effective once 
again (see, e.g., Sutherland Statutory Construction [1984], v. 2a, p. 422), 
and these requirements could vary. The Second Circuit Court of Appeals 
ruled ir$uston Gas Turbines v. Pan American World Airway2 (757 F.2d 
29 [ 1985)) that the deregulation of motor carrier shipments which imme- 
diately precede or follow air shipments caused common law rules to 
govern these shipments. Other courts have ruled that airline deregula- 
tion similarly caused common law rules to become effective in governing 
cargo damage liability in air cargo shipments3 As noted above, common 
law requirements varied before Carmack was enacted, and could simi- 
larly vary if Carmack were repealed. Retaining Carmack as statutory 
law would ensure more uniform requirements for carriers to observe. 

The repeal of Carmack would thus not eliminate federally imposed stan- 
dards for cargo damage liability, because common law would impose a 
similar requirement that shippers be offered a choice between full lia- 
bility coverage on their cargoes and limited liability in return for a rea- 
sonable rate discount. In fact, the pre-existing common law could be 
even stricter than existing statutory law, because the 1980 Motor Car- 
rier Act amended the statutory Carmack provisions to give the ICC dis- 
cretion over whether motor carriers would be required to offer full 
liabiljty service or not.4 If the intent of deregulation is to eliminate cargo 
liability requirements other than those provided for by contracts 

3See, for example, First Pennsylvania Bank v. Eastern Airlines, 731 F.2d 1113 (3d Cir. 1984), and 
A&wright-Boston Manufacturers Mutual Insurance Co. v. Great Western Au+lines, 767 F.2d 425 (8th 
Cir. 1985). 

4The possible reemergence of common law obligations after the repeal of a corresponding statutory 
obligation could also affect rate regulation. Under common law, common carriers were required to set 
“reasonable” rates. Rate regulation by ICC codified this common law requirement. In the absence of 
statutory ICC rate regulation, common law obligations to set “reasonable” rates could once again 
apply, and carriers could find themselves subject to a degree of rate regulation by the courts. The 
issue of the reasonableness of rates has been raised to some extent in cases brought in the wake of 
airline deregulation, particularly the reasonableness of rates charged for different degrees of liability 
coverage. 
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between shippers and carriers, it would be necessary to replace common 
law liability requirements by statute. Like Carmack, this would also pro- 
vide for uniformity in the legal framework within which contracts were 
negotiated, though the actual liability obligation would vary from con- 
tract to contract. (Current law also allows the amount for which the car- 
rier is liable to be limited by contract between the parties.) 

Should Carmack Be 
Repealed? 

Carmack was originally enacted as part of a pervasive regulatory 
scheme for interstate rail and (later) truck transportation. If that perva- 
sive regulatory system is eliminated for trucking companies, it may no 
longer be appropriate to regulate damage claims. On the other hGid, car- 
riers were subject to common law liability requirements similar to Car- 
mack even when there was no pervasive regulatory scheme. Carriers 
would prefer to drop the requirement that a full-liability rate be offered. 
The two principal organizations of shippers have stated that they prefer 
to maintain Carmack as statutory law. Shippers who want Carmack 
retained argue that enforcement is more effective under current law 
than it would be under a common law regime. Relying on common law 
would require enforcement to be carried out by the courts, possibly sup- 
plemented by private arbitration. The current system of statutory lia- 
bility requirements is enforced through ICC intervention as well as 
private arbitration and court enforcement. 

While sound arguments can be presented either for retaining a federal 
liability standard or for dispensing with one, we conclude that, if a fed- 
eral liability standard is retained, it should take the form of a statutory 
requirement rather than a common law requirement. Reverting to 
common law could require significant expenses for litigation and uncer- 
tainty about what liability standard was in fact required. While a statu- 
tory regulation enforced by the ICC would be repealed, similar common 
law requirements enforced by the courts would still be in effect. As 
such, it would provide less assurance of regulatory protection for ship- 
pers without necessarily reducing the liabilities of carriers, while 
imposing increased costs for litigation on both. Repealing the Cain-tack 
amendment only to have similar requirements re-emerge as common law 
would create confusion without achieving any significant deregulatory 
gain. 

Matter for Consideration by If the Congress takes further action on deregulatory legislation, we rec- 
the Congress ommend that they consider either retaining Carmack as statutory law, 

a replacing by statute both the statutory and common law cargo 
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damage liability requirements, leaving such requirements solely to con- 
tractual agreements between the carrier and the shipper. 

Data Reporting 
Requirements 

ICC’s Data-Reporting 
Program 

The ICC requires motor carriers to fill out and submit each year a data 
report of 57 pages, including detailed data on operations, finances, costs, 
revenues, assets, and liabilities. The ICC reduced its data collection 
requirements significantly in 1980 by making Class III carriers (those 
with revenues of less than $1 million per year) exempt from data 
reporting. In 1979, ICC issued a policy statement that it would base its 
data collection requirements solely on its own regulatory needs, not on 
the broader public policy needs of other agencies or of the public. Pur- 
suant to this policy, and in response to its belief that deregulation dra- 
matically reduced its need for data, ICC in 1985 proposed dramatically 
reducing (from the 57-page form to a l-page form) the data it gathers on 
Class I motor carriers (those with annual revenues of $5 million or 
more). Class II motor carriers (annual revenues of $1 million to $5 mil- 
lion) would be exempted from data reporting altogether. On March 31, 
1987, ICC issued a revised rule calling for a lo-page reporting form for 
Class I motor carriers, and no reporting requirement for Class II 
carriers. 

‘sers of ICC Data The data which ICC requires carriers to report is of value both for regu- 
latory purposes and for more general public policy purposes. The data 
have been used not only by ICC, to analyze whether proposed trucking 
rates are reasonable, but also by other government agencies for a 
variety of purposes. For example, the Bureau of Labor Statistics in the 
Department of Labor noted that it uses ICC data in its labor productivity 
analyses. The Department of Agriculture uses ICC data in meeting its 
responsibilities under the Agricultural Marketing Act to assist in 
obtaining equitable and reasonable transportation rates for the agricul- 
tural community. The Department of the Army’s Military Traffic Man- 
agement Command uses ICC data to evaluate potential carriers and in its 
strategic mobility planning. The Bureau of Economic Analysis in the 
Department of Commerce uses ICC data to assist in developing its Gross 
National Product statistics. Several state public utility commissions, 
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including those from Minnesota, Pennsylvania, Washington, and Mis- 
souri, as well as the National Association of Regulatory Utility Commis- 
sioners, stated that they needed ICC data to meet their regulatory 
responsibilities. 

ICC’S regulatory requirements not only lead to data collection directly by 
ICC; they also lead to data collection by industry rate bureaus to justify 
proposed rate increases. These data collected by rate bureaus provide 
useful information on the regional structure of the trucking industry. 
Such data were used by the Congress, for example, in analyzing the com- 
petitive structure of the trucking industry both prior and subsequent to 
deregulation. 

The partial deregulation of the industry since 1980 has reduced ICC’s 
regulatory data needs, but has not necessarily reduced the broader 
needs of the public. Several of those who have commented on ICC’S pro- 
posal to reduce its data gathering requirements (such as the Depart- 
ments of Labor, Commerce, Defense, and Agriculture, as well as several 
state public utility commissions) have argued that their needs for data 
on the trucking industry, which ICC proposes not to meet, are more 
extensive than ICC’S needs. 

While it would be possible for these other state and federal agencies to 
require separate annual reporting, this would impose a greater burden 
on the trucking firms than filing a single annual report to ICC which met 
the needs of the other agencies as well. The Paperwork Reduction Act of 
1980 specifies that agencies only gather data that is needed, but pro- 
vides for a central collection agency to be designated by the Office of 
Management and Budget (OMB) in cases where the same data are needed 
by two or more agencies. The Secretary of Transportation also has 
responsibilities with respect to data collection. Among her duties are to 

“promote and undertake the development, collection, and dissemination of techno- 
logical, statistical, economic, and other information relevant to domestic and inter- 
national transportation.” 

What Data Are Needed? Assessing the appropriate level of continued data collection is difficult, 
since the benefits of data collection often take intangible forms such as 
more informed decisionmaking. However, some transportation analysts 
are alarmed by current trends. In 1984, a staff paper for the Committee 
on National Statistics of the National Research Council (NRC) 
commented, 
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“as the data set available on regulated trucking declines, and regulated trucking as 
a portion of the industry declines, information on trucking, which was never com- 
prehensive or extensive, will go from poor to almost non-existent. It is extraordi- 
nary that so little is known about an industry of this size and importance.” 

In 1981, the NRC issued a report sponsored by no-r entitled Identification 
of Transportation Data Needs and Measures for Facilitation of Data 
Flows. The report had 12 recommendations, including 5 tasks to be car- 
ried out specifically by DOT, for improving the quality and usefulness of 
transportation data within existing budget constraints. These included 
recommendations to improve the documentation, indexing, timeliness, 
and cost-effectiveness of transportation data, and for DUf to “lead the 
coordination of all federal transportation data programs” and “support 
the establishment of a national forum to represent data suppliers and 
users in the continuing assessment of user needs and data programs.” 
The report also recommended that agencies which are discontinuing 
basic data series prepare alternatives for future provision of these data. 
DOT officials told us that they have not explicitly implemented these rec- 
ommendations, though they believe some DOT actions could be consid- 
ered responsive to the recommendations. Both Barr and OMB officials told 
us that they had made no assessments of the need for data on the 
trucking industry by other agencies, the Congress, or the public. Neither ’ 
DGI nor OMB had taken any action to ensure that these needs would be 
met in the event that ICC acted on its proposal to sharply reduce its data 
collections. 

In other respects, nor has not gathered sufficient data to meet its own 
needs adequately, not to mention meeting the needs of other agencies. In 
a 1980 report on the transportation of hazardous materials, we stated 
that DOT 

‘4 
.  .  .  does not have complete or accurate information on the volumes and types of 

hazardous materials shipped or the identity and locations of all firms involved in 
the hazardous materials industry. Without this information, the Department cannot 
effectively plan its inspection and emergency response activities.“j 

In July 1986, the Office of Technology Assessment (OTA) reported that 
“ . . . the database deficiencies noted in the GAO report persist,“6 and in 
September 1986 a ~cn‘ Safety Task Force noted deficiencies in D&S 
safety-related data on trucking. 

6prOgrams for Ensuring the Safe Transportation of Hazardous Materials Need Improvement (CEDSl- 
5, Nov. 4, 1980). 

‘?kansportation of Hazardous Materials (OTA-SET-304, July 1986). 
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It is appropriate for ICC to scale back on its data collection activities as 
deregulation reduces its needs for data. But because ICC data are used by 
other agencies, such a scale-back should be coordinated with other agen- 
cies and with OMB to ensure that needed data continue to be gathered. As 
the lead federal agency on issues of transportation policy, it is appro- 
priate for DOT, in conjunction with OMB, to take the lead in coordinating 
the collection of trucking data to ensure that the government’s data 
needs are met in the most cost-effective way possible. Yet DCX does not 
appear to have ensured that its own data needs are met, much less those 
of other agencies. 

While the amount of data needed remains uncertain, it is equally clear 
that, unless DOT takes the initiative to consult actively with transporta- 
tion data users both within and without the federal government, it will 
not be able to ensure that legitimate data needs are being met. 

Alternative Approaches There are several alternative approaches to ICC’S current data reporting 
requirements. Data could be gathered by another government agency or 
by a private organization. DOT, like ICC, has broad authority to gather 
data on the industry (49 U.S.C. 504). Also, the Bureau of the Census has 
general legislative authority to gather transportation data in cases 
where the data are not already being gathered by a “designated regula- 
tory agency.” To the extent that ICC ceased collecting data, and these 
data were not gathered by any other regulatory agency, Census would 
thus be authorized to gather data on the industry. Data reporting by one 
of these two agencies could be expanded to fill any undesirable gaps left 
by reductions in ICC data reporting requirements. 

However, while these agencies have existing authority to gather addi- 
tional data, they have made limited use of the authority that they have. 
Census reduced the scope of its quinquennial Census of Transportation 
in 1982 partly because of budget cuts and partly because of quality con- 
trol problems. The Census Bureau has recently stepped in to gather 
some of the data that ICC stopped gathering in 1980, but Census’ survey 
form asks for much less information than was formerly collected on 
Class III carriers by ICC. While DOT already has authority to require 
reporting of data from motor carriers, it has not elected to do so, except 
for accidents, hazardous materials incidents, and out-of-service vehicle 
reports. DOT has recently proposed, however, as part of its implementa- 
tion of the Motor Carrier Safety Act of 1984, a one-time census of car- 
riers under its jurisdiction. In view of the limited data collection efforts 
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by DOT and Census, it seems likely that the elimination of ICC’S regula- 
tory and data-collecting role would lead to a reduction in the collection 
of data by the federal government on the trucking industry. 

Alternatively, private organizations, such as the American Trucking 
Associations (ATA), or private data publishing services, such as Trinc 
Transportation Consultants, could step in to gather data no longer gath- 
ered by ICC. These organizations currently tabulate and publish data col- 
lected by ICC. Whether they would collect these data themselves is 
uncertain. The primary difficulty would be that they would have to rely 
on voluntary compliance by the industry, so the data they collected 
might be less complete and reliable. 

Also, the volume of data worth collecting by a private organization may 
be less than the amount that is worth collecting for public policy pur- 
poses. This is because information is a public good, in the sense that its 
value to society can be greater than its value to the organization that 
collects it. Even when a data-collecting organization tries to recoup the 
full value of the information by charging for its use, it generally cannot 
restrict access to the data well enough to collect from all users. Addi- 
tionally, to the extent that a private organization does charge for the 
data it collects, the value of collecting the data is reduced, because some 
potential users cannot afford to pay for it. The result is that private 
data collection is likely to leave some public policy data needs unmet. 
ATA believes that any data that it collected would not be nearly as com- 
prehensive, reliable, or useful as ICC’S data. 

Another alternative to ICC’S current data-reporting approach would be to 
use more sample data in place of ICC’s current requirements that all car- 
riers in a particular class report on all the items on ICC’s report form. 
This approach was recommended by the 1981 NRC report. Census has 
adopted a sampling approach in its newly adopted reporting program, 
and such an approach might well meet many of the nation’s public 
policy needs while substantially reducing the costs to carriers. For 
example, a 1981 GAO report, The Trucking Industry’s Federal 
Paperwork Burden Should be Reduced (~~~-81-32, Mar. 3, 1981), esti- 
mated that using a statistical sample to gather ICC’S commodity data 
could save $3.2 million annually while improving the statistical quality 
of the data. 

Recommendations to DOT Trucking data are important to the missions of several different federal 
agencies, numerous state agencies, the Congress, and the private sector. 
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It appears to be more efficient for the federal government and less bur- 
densome for the trucking industry if these data are collected by a single 
agency rather than by several. 

This will require that an assessment be made of what data are needed 
by various users and of the costs of providing these data, so that an 
appropriate data collection program can be designed. The collection of 
these data can then be coordinated among the various federal data-col- 
lection agencies involved. In view of DOT'S statutory responsibility for 
promoting the collection of transportation data, we believe that it is 
appropriate for DOT, in conjunction with OMB'S Office of Information and 
Regulatory Affairs, to undertake an assessment of trucking data needs 
and costs and coordinate the collection of trucking data by the various 
federal agencies that use or collect them. It is particularly urgent for DOT 
to undertake such a role in view of ICC’S desire to reduce its data collec- 
tion activities as a result of deregulation. We therefore’recommend that 
the Secretary of Transportation direct appropriate departmental offi- 
cials to develop a long-term assessment of requirements for and costs of 
data on truck transportation, based on the needs of various users in the 
federal and state governments and in the private sector, and, in conjunc- 
tion with OMB, coordinate data gathering among DCK, ICC, Census, and 
other truck transportation data-gathering agencies. 

Matter for Consideration by The Congress may also wish to consider, in any deregulatory legislation, 
the Congress the need to restructure the collection of data on the trucking industry in 

the federal government to ensure that public and private needs for data 
are met in the most cost-effective manner if ICC'S role in data collection 
is terminated. The Congress may wish to mandate that DW act to coordi- 
nate such a restructuring along the lines described above. 

Owner-Operator 
Protections 

Owner-operators are independent truckers who own and operate their 
own rigs. Most do not have ICC operating authority, and therefore can 
perform regulated transportation only by leasing their trucks and their 
services as drivers to a carrier who has ICC operating authority. 
Although the owner-operators who do not have ICC operating authority 
are not directly regulated by the ICC, the carriers to whom they lease 
their trucks are regulated, and the ICC protects the interests of owner- 
operators to some extent through the regulations it imposes on regulated 
carriers. These regulations include requirements that the leases between 
owner-operators and carriers clearly specify what payments the owner- 
operator will receive and what costs the owner-operator is obligated to 
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pay. ICC also enforces prohibitions against “lumping” (i.e., coerced pay- 
ment for unwanted loading and unloading services) and investigates 
complaints about carriers received from owner-operators, most of which 
involve failure on the part of the carrier to live up to its obligations 
under the lease agreement. 

ICC’s Role in Protecting 
Owner-Operators 

The ICC’S concern with protecting the interests of owner-operators is of 
relatively recent vintage. While ICC began investigating leasing practices 
in the early 1940’s and first issued rules to govern leases in 1951, the 
original purpose of these rules was to prevent leasing from being used as 
a subterfuge for evading ICC’S restrictions on operating authority. It was 
not until 1974, when owner-operators went on strike to protest higher 
fuel prices caused by the Arab oil embargo, that the Congress passed 
legislation requiring the ICC to order carriers to compensate owner-oper- 
ators for the increased cost of fuel. In 1975, the ICC investigated allega- 
tions by owner-operators that carriers were “skimming” on their 
leases-paying the owner-operator a smaller percentage of the revenue 
than had been agreed to. In response, ICC adopted a rule requiring that 
the owner-operator be allowed to see the freight bill to ensure that the 
agreed-upon share was being received. In 1977, ICC began an expanded 
investigation into complaints by owner-operators, partly in response to 
hearings by the House Committee on Small Business, which led to the 
adoption of a “truth-in-leasing” rule in 1979. This required that the 
lease spell out in greater detail than before what the obligations of the 
carrier and the owner-operator were for payments of insurance, 
damage, and other charges. The 1980 Motor Carrier Act made lumping a 
specific criminal offense and strengthened ICC’s enforcement power. It 
also made it easier for owner-operators to get ICC approval to operate on 
their own by easing the “public convenience and necessity” criterion for 
entry. 

The Need for Protecting 
Owner-Operators 

The rationale of these protections is that the owner-operator’s small size 
creates a weak bargaining position relative to the carrier. It is not clear 
how effective these protections have been. Owner-operators complain 
that they get little protection from the ICC, though they do not want to 
lose what little protection they are receiving. They also complain that 
their condition has worsened under deregulation because competitive 
pressures have induced carriers to reduce the revenues paid to owner- 
operators. They also argue that they are still regularly cheated by 
unscrupulous brokers. One purpose of the Motor Carrier Act of 1980 
was to allow owner-operators to escape from their dependence upon ICC- 
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certificated carriers by making it easier for owner-operators to get oper- 
ating authority on their own. While over 20,000 small carriers have 
received operating authority since 1980, most owner-operators still do 
not have authority. They argue that, even with the liberalized rules 
under the 1980 act, it is still necessary to present evidence from ship- 
pers that their operations would serve a “useful public purpose,” and 
that this represents too high a barrier for most owner-operators to 
surmount. 

The Effect of Deregulation Deregulation, as proposed in the three deregulation bills introduced in 
on Owner-Operators the 99th Congress, would eliminate the requirement that a carrier have 

ICC operating authority.7 Owner-operators could therefore operate on 
their own, without having to lease their trucks to an ICC-regulated car- 
rier. Even if the owner-operator continued to lease to a carrier, the 
expanded options for operating in the motor carrier industry would 
probably improve the owner-operator’s bargaining power vis-a-vis the 
carrier. 

Owner-operators that became carriers would still need the services of 
brokers to act as an intermediary with shippers, and would still be sub- 
ject to fraud by unscrupulous brokers. The administration proposed, as 
part of its related deregulatory legislation on freight forwarders and 
brokers, eliminating ICC requirements that brokers be licensed, which 
could also have reduced protection for owner-operators. In the absence 
of ICC licensing of brokers, one alternative would be for organizations of 
owner-operators to carry out their own broker-certifying program. To 
the extent that owner-operators did business only with such certified 
brokers, owner-operators might be able to protect their own interests. 

Deregulation would also eliminate ICC’S role as an investigator of com- 
plaints from owner-operators. However, other agencies could perform 
this role in ICC’S absence. Other industries, of course, have experienced 
similar problems of fraud and misrepresentation. In these cases, special 
agencies have not generally been created to deal with these problems, 
but instead such industries have relied on the actions of the Federal 
Bureau of Investigation (FBI) and the FTC. If ICC no longer investigated 
lumping and criminal fraud complaints, the FBI could investigate such 

7The Moody and Packwood bitls would have excepted carriers of household goods. The Packwood bill 
would have also retained an entry requirement based on safety fitness, but would have eliminated 
the need for an entrant to demonstrate that a “useful public purpose” would be served by entry. The 
entry reqmrement would have been enforced by DOT. 
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complaints, since they would still be federal criminal offenses. Alterna- 
tively, they could be investigated by state enforcement agencies under 
state law. If ICC leasing rules were abolished, similar rules could be 
promulgated under the FTC’S authority to prevent unfair trade practices. 
Since these other agencies have not focussed on owner-operator prob- 
lems in the past, however, it is likely that they would devote fewer 
resources to these problems than does the ICC. But it is not certain 
whether ICC’S or FTC’S enforcement activities would be more effective. 
We could find no data which would show whether the problems of fraud 
and misrepresentation in the trucking industry are more extensive than 
the corresponding problems in other industries with which the FBI and 
the FTC deal. It is therefore difficult to say whether the industry needs a 
special agency to combat fraud and misrepresentation more than other 
industries which are protected by the FBI and the FTC. 

Consumer Protection 
for Household Goods 
Shippers 

Like owner-operators, consumers who ship their household goods are 
considered to be vulnerable to fraudulent practices on the part of car- 
riers. This is partly because consumers, like owner-operators, are in a 
weak bargaining position vis-a-vis carriers, and partly because con- 
sumers usually move infrequently and therefore are not knowledgeable 
about the industry.8 The consumer protection rules were changed in 
1980 by the Household Goods Transportation Act, which for the first 
time allowed carriers to offer consumers binding estimates and guaran- 
teed delivery dates. 

The administration has proposed, as part of its trucking deregulation 
legislation, retaining these rules but transferring their enforcement to 
the FTC. The Packwood and Moody bills would have kept them at the ICC. 

One consumer group which has presented testimony on the issue 
believes that ICC’S regulatory oversight is ineffective, and that the FTC, 
which they believe has historically had a more pro-consumer orienta- 
tion, would in the long run be more effective. We have no basis for 
saying which agency would provide household goods shippers with 
better protection. 

Mexican Carrier 
Registration 

The 1984 Motor Carrier Safety Act required that Mexican carriers car- 
rying exempt commodities register with the ICC. Mexican carriers 
seeking authority to carry regulated commodities had already been 

8This is true of consumers who arrange their own moves. Consumers whose moves are paid for or 
arranged by their employer may be in a substantially better bargaining position. 

Page 38 GAO/RCED-87-107 ICC Sunset I 



Chapter 2 
Should ICC’s Ancillary Trucking Regulatory 
Pnnctions Be Retained? 

barred from entering the U.S. market by a moratorium imposed by the 
1982 Bus Regulatory Reform Act. These requirements were motivated 
by the unwillingness of the Mexican government to allow U.S. truckers 
into the Mexican market, and by concerns about the safety fitness of 
Mexican carriers. There was little dispute among those who testified 
before the 1985 congressional oversight hearings on the Motor Carrier 
Act of 1980 over the appropriateness of restricting the activities of Mex- 
ican carriers. None of the proposed deregulation bills has suggested 
eliminating this registration requirement. However, some shippers from 
the region close to the Mexican border have objected that the restric- 
tions on Mexican carriers have disrupted the border economy and 
placed an unfair burden on businesses operating near the border. They 
do not propose to eliminate the restrictions entirely, but would like to 
expand the border region within which Mexican carriers are allowed to 
operate. The ICC has acted, in Ex Parte MC-37, Sub. 38, to expand the 
size of these border zones. 
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The proposed deregulation of the trucking industry raises two issues 
about the scope of deregulation. One issue is the extent to which federal 
regulatory functions should be eliminated; the other is the extent to 
which these functions should be eliminated from state regulation as well 
as from federal regulation. In the past, deregulation of air, rail, and bus 
transportation has in many cases included pre-emption of regulation of 
these modes by the states. There is disagreement between state officials 
and shippers about whether the burden which state trucking regulation 
places upon interstate commerce is sufficient to justify federal pre-emp- 
tion of state trucking regulation. 

Federal Pre-emption of Deregulation of air, rail, and bus transportation has been accompanied 

State Regulation in 
by broad pre-emption of state regulation to a greater extent than has 
occurred in truck transportation. Prior to 1978, the airline industry was 

Other Transportation subject to federal safety regulations and to state and federal economic 

Modes regulations. States regulated intrastate rates and entry while the federal 
government regulated interstate rates and entry. It was in part the 
example of lower fares resulting from less regulated intrastate air trans- 
portation in California, Texas, and Florida that led to federal deregula- 
tion of air transportation in 1978. However, federal deregulation led to 
the end of independent state regulation. The 1978 Airline Deregulation 
Act eliminated the states’ regulatory authority over federally registered 
air carriers, and later all air carriers, interstate and intrastate, were 
exempted from state regulation. 

Railroads were originally regulated by the states, but were increasingly 
regulated by the federal government after the ICC was established in 
1887. Deregulation under the Staggers Rail Act of 1980 prohibits states 
from regulating intrastate rates unless the ICC has certified their proce- 
dures and standards. 

States also have been largely pre-empted from regulating intrastate 
motor carriers of passengers who are also interstate carriers. In 1982, a 
joint report on state regulation of motor carriers prepared by the ICC and 
DOT in response to a mandate from the 1980 Motor Carrier Act concluded 
that lack of uniformity in state regulations imposed unnecessary bur- 
dens on interstate carriers. This report found that states imposed more 
stringent regulations on bus companies than on truck companies. The 
Congress found that these regulations imposed an unwarranted burden 
on interstate transportation, particularly because of slow action by state 
regulatory agencies. Accordingly, the Bus Regulatory Reform Act of 
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1982 granted ICC new powers to review state decisions on route aban- 
donment, as well as the authority to overturn state actions which unrea- 
sonably burden interstate commerce. 

Motor carriers of property were, until recently, subject to state regula- 
tion of their intrastate operations and federal regulation of their inter- 
state operations. Three recent laws, however, have pre-empted some 
state regulation of intrastate transportation by motor carriers. The Sur- 
face Transportation Assistance Act of 1982 requires states to allow the 
use of certain types of trucks on their roads. The Motor Carrier Safety 
Act of 1984 mandates minimum federal safety standards for commercial 
motor vehicles. It also gives the Secretary of Transportation the power 
to review state safety regulations and suspend the effectiveness of those 
regulations which either are less strict than federal standards, are more 
strict and incompatible with federal standards, are an undue burden on 
interstate commerce, or have no safety benefit. Finally, the Commercial 
Motor Vehicle Safety Act of 1986 allows MJT to pre-empt state standards 
for licensing of drivers of commercial motor vehicles by setting min- 
imum federal requirements. 

Pre-emption of state regulation of air and rail carriers was justified on 
the grounds that the air and rail networks were long-haul, essentially 
national networks which it was inappropriate for the states to regulate. 
Pre-emption of state bus regulation was more limited, and was pressed 
for by the bus industry because state regulators held intrastate rates 
below comparable interstate rates. In trucking, the situation is the 
reverse of that for buses; intrastate rates are often higher than inter- 
state rates, and it is shippers, not carriers, who press hardest for pre- 
emption of state regulation. 

Pre-emption of State The Packwood, Moody, and administration bills took different 

Regulation in Proposed 
approaches to striking a balance between state interests in regulating 
state commerce and the federal interest in the free flow of interstate 

Deregulatory commerce. They varied in how broadly pre-emptive they would have 

Legislation been. The Packwood and Moody bills would have completely pre-empted 
state laws regarding both interstate and intrastate rates, routes, and ser- 
vices of interstate (or “national”) motor carriers of property (except for 
household goods movers). The Packwood bill would also have prohibited 
state taxes or fees which discriminate against truckers, as compared 
with other modes of transportation or other commercial and industrial 
taxpayers, and would have directed the Secretary of Transportation to 

Page 41 GAO/RCED-S7-107 ICC Sunset 



Chapter 3 
Should State Trucking Regulation 
Be Preempted? 

issue regulations governing the administrative requirements for col- 
lecting state taxes and fees. The Moody bill would have required DCT to 
assemble a working group of state officials to advise the Secretary on 
whatuniform state standards are necessary and on the best way to 
implement those standards. 

While the Moody and Packwood bills did not purport to deregulate 
purely intrastate carriers, they granted virtually complete freedom of 
entry and ratemaking to interstate (or “national”) carriers operating on 
intrastate routes. Since both bills imposed minimal requirements for 
being recognized as an interstate or national carrier, an intrastate car- 
rier could have elected to become an interstate carrier and exempted 
itself from state regulation of its intrastate operations. Any attempt by 
states to limit entry or control rates of intrastate carriers would have 
almost certainly failed, since any carrier disagreeing with a state regula- 
tion could have declared itself an interstate carrier and exempted itself 
from state regulation. 

The bill which the administration introduced in the 99th Congress would 
have been less broadly pre-emptive, since it only would have pre-empted 
state regulation relating to interstate rates, routes, and services of inter- 
state carriers. It was intended to prevent states from enacting new regu- 
lations within the domain of interstate regulation vacated by the federal 
government. The new bill which the administration proposed in Feb- 
ruary 1987, however, adopts the Moody-Pa&wood approach and would 
pre-empt state regulation of intrastate as well as interstate operations of 
interstate carriers. 

Proponents of federal pre-emption argue that the multiplicity of state 
regulations increases costs for interstate motor carriers, and that there 
would be an economic benefit from pre-emption of state regulations. 
Some opponents of pre-emption acknowledge that state regulation 
imposes some burden on interstate commerce, but argue that the burden 
is insufficient to justify federal pre-emption of state regulations. Some 
carriers have argued that stringent state regulation of intrastate 
trucking reduces competition in interstate trucking, because carriers in 
some cases can not efficiently provide interstate service unless they also 
have authority to offer intrastate service. At the same time, proponents 
of state regulation argue that political and constitutional considerations 
support broad deference to each state’s regulation of its own commerce, 
so that state regulation of intrastate commerce should not be pre-empted 
unless the economic burden on interstate trucking is clearly excessive. 
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Chapter 3 
Should State Trucking Regulation 
Be Preempted? 

The 1982 DOT-ICC report on uniform state regulations gave little attention 
to intrastate rate and entry regulation, but concluded that the adminis- 
trative procedures for collecting state taxes and fees could be made 
more uniform and less burdensome without violating each state’s essen- 
tial prerogative to set taxes and fees at whatever level it finds appro- 
priate. Whether the economic burdens of state regulations are great 
enough to outweigh the political and constitutional deference that is tra- 
ditionally granted to state regulation is an issue that does not have a 
certain answer. 
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Budgetary Effects of Deregulation 

It seems likely that at least some trucking regulatory functions, such as 
safety and consumer protections for household goods shippers, would be 
retained even if most trucking regulation were eliminated. The budg- 
etary effects of deregulation depend not only on how many of ICC’S func- 
tions are eliminated, but also on the extent to which other agencies 
expand their regulatory activity to replace parts of the functions aban- 
doned by ICC. 

Rate and entry regulation accounted for 241 out of 483 staff-years spent 
on trucking regulation at ICC in fiscal year 1985. Elimination of rate and 
entry regulation would create the potential to save these staff-years. If 
entry regulation based on safety fitness and satisfaction of insurance 
requirements were retained, however, as proposed in the Packwood bill 
(that is, if only the “useful public purpose” requirement for entering the 
industry were eliminated for all but carriers of household goods), the 
savings might be less. The staff-year effects of each bill are summarized 
in Table 4.1. 

It is not clear what portion of the 130 staff-years that ICC devoted to 
entry regulation in fiscal year 1985 would be needed by DOT to enforce 
the more limited entry standard in the Packwood bill. DOT is already 
moving in the direction of establishing the equivalent of a safety-based 
entry requirement under the mandate of the 1984 Motor Carrier Safety 
Act. DOT’S proposed rules to implement this act would require that all 
interstate carriers, both existing and new (including private and exempt 
carriers subject to DOT safety regulation, who would not be affected by 
the Packwood bill), register with Dm for purposes of receiving a safety 
rating. Any existing carrier receiving an unsatisfactory safety rating 
would be directed to cease operations until remedial actions have been 
taken. New carriers receiving an unsatisfactory safety rating presum- 
ably would not be allowed to begin operating. Since these requirements 
are similar to those proposed by the Packwood bill, implementation of 
DOT’S proposal might mean that enactment of the Packwood bill would 
not require any additional staff-years. 

The budgetary savings for all the functions deregulated would be 
affected by whether household goods carriers were included in deregu- 
lation. The Moody and Packwood bills would have exempted household 
goods carriers from rate and entry deregulation, while the administra- 
tion’s bill would not. Under the Moody and Packwood bills, ICC would 
have continued to enforce the full range of its trucking regulations on 
household goods carriers, including owner-operator protections, data 
reporting, etc. Such regulation of household goods carriers required, in 
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fiscal year 1985, about 17 staff-years for enforcement of consumer pro- 
tection rules and 35 for other regulatory functions. The 35 staff-years 
are about 7.5 percent of the 466 staff-years ICC used for functions other 
than consumer protection rules. Hence, if household goods carriers were 
exempted from deregulation, the staff-year savings for each regulatory 
function other than consumer protection rules would be approximately 
7.5 percent less than if all carriers were deregulated. 

The extent of budgetary savings would depend upon the extent to which 
regulatory functions were retained, on where the function was trans- 
ferred if ICC’s role were terminated, and on the enforcement approach 
adopted by the agency to which the function was transferred. House- 
hold goods consumer protection rules, for example, would have been 
retained by all the deregulation bills proposed in the 99th Congress. The 
Packwood and Moody bills would have retained them at ICC, while the 
administration’s bill would have transferred them to FTC. The ETC staff 
with whom we discussed this potential transfer thought that FTC would 
likely devote fewer staff-years to handling this responsibility than the 
17 staff-years spent by ICC in fiscal year 1985. Similarly, the Carmack 
provisions on cargo damage liability and ICC’S leasing rules (which in 
part protect owner-operators) would have been transferred to D(JT by 
the Packwood and Moody bills. These transfers could result in budg- 
etary savings if DOT spent less, for example, on enforcing the cargo 
damage liability rules than the 51 staff-years spent by ICC. 

Even if ICC functions were not explicitly transferred to any other 
agency, other agencies with existing authority might take over some of 
the regulatory functions currently exercised by the ICC, and might have 
to increase their staffing as a result. For example, if ICC lost its authority 
for enforcing insurance requirements, DOT would have responsibility for 
enforcing these requirements under its existing authority, substantially 
increasing the number of carriers for which it had primary enforcement 
responsibility. 

Similarly, if ICC lost its authority to approve mergers and pooling agree- 
ments, DOJ and FTC would acquire the merger approval authority, while 
authority to approve pooling and price-setting agreements would be 
eliminated. If ICC no longer collected data on the trucking industry, DOT 

and the Bureau of the Census would have the authority to gather addi- 
tional data on trucking. FTC might also pick up additional responsibility 
for investigating unfair practices against owner-operators. All three 
deregulatory proposals would have retained “lumping” as a criminal 
offense, but ICC’S role in investigating lumping offenses would have 
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ended, leaving investigatory authority at the FBI (and, in the case of the 
Moody bill, at DOT). The FBI would also have been responsible for investi- 
gating cases of criminal fraud against owner-operators that might 
before have been investigated by the ICC. While Carmack would have 
ceased to exist as statutory law under the administration’s bill intro- 
duced in the 99th Congress, it appears likely that pre-existing common 
law, which had similar requirements, would once again have become 
effective. Enforcement of these requirements would generally have 
fallen to private parties bringing suit in state and federal courts, pos- 
sibly leading to an increase in staffing requirements in the judiciary. The 
new administration bill, introduced in February 1987, retains a statu- 
tory form of the Carmack amendment. 

We have no definite basis for estimating how many staff these agencies 
would have assigned to these new areas. Whether these other agencies 
would have needed additional funding to handle these added responsi- 
bilities would have depended on the enforcement approaches they 
adopted. Agencies could avoid any increase in staffing by reassigning 
staff currently doing other work. This approach appears to be the basis 
of the administration’s fiscal year 1988 budget request. In the case of 
insurance regulation, it is likely that DOT would have spent less than the 
72 staff-years spent by ICC on insurance regulation in fiscal year 1985, 
since DOT’S enforcement of insurance requirements has been less strin- 
gent than ICC’S. 

In the case of data reporting, Census has already acted to begin gath- 
ering limited data on Class III truckers who are no longer required to 
report to the ICC. Census’ proposed data-reporting requirements for 
Class III truckers are substantially less than those formerly imposed by 
ICC. If ICC stopped requiring reports from Class I and II truckers and 
Census expanded its reporting requirements for these carriers, Census 
would, as it did in the case of the Class III carriers, probably not require 
reporting of as much data as ICC currently does. Census would probably 
therefore need fewer than the 16 staff-years required for data reporting 
at ICC in fiscal year 1985. 

Summary of Budgetary To summarize, the administration bill would have eliminated all 483 

Effects 
trucking regulatory staff-years at ICC, including 241 for rate and entry 
regulation. However, other agencies would have picked up some addi- 
tional responsibilities for ancillary functions. Justice would have picked 
up additional responsibilities for antitrust and anti-lumping enforce- 
ment; FTC would have picked up additional responsibilities for antitrust 
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and household goods consumer protection enforcement (and possibly 
also for owner-operator protections). DOT would have picked up addi- 
tional responsibilities in insurance enforcement and Mexican carrier 
registrations. DOT and Census would have picked up additional responsi- 
bilities for data collection. These ancillary functions required a total of 
242 staff-years at ICC. It is unlikely that the other agencies who would 
have gained responsibilities in these areas would have devoted as many 
staff-years to enforcement in these areas as ICC has. But the exact sav- 
ings in staff-years for the government as a whole, while it would prob- 
ably have been at least the 241 staff-years used for rate and entry 
regulation, is uncertain. 

Of the three deregulation bills introduced in the 99th Congress, the 
administration’s bill would probably have had the greatest budgetary 
effect. The Packwood and Moody bills would have been similar to the 
administration bill except that 52 staff-years would still be needed at ICC 
for household goods regulation. Under the Packwood and Moody bills, 
cargo damage liability and leasing rules would have been explicitly 
transferred to DOT, so that enforcement of these rules might have 
required more staff than would have been used, under the administra- 
tion bill, for potential enforcement in these areas by the federal courts 
and FTC, respectively. The Packwood and Moody bills would thus have 
saved at least 189 staff-years (for rate and entry deregulation less the 
52 staff-years for regulation of household goods carriers), and that por- 
tion of the 208 staff-years for ancillary regulatory functions (other than 
for household goods) not needed when these functions were carried out 
by other agencies. The Packwood bill might also have required some 
portion of the 130 staff-years that ICC spent in fiscal year 1985 for entry 
regulation to enforce the safety-based entry standard by DOT. 
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Table 4.1: Comparison of Effects of 
Different Bills on ICC Staff-Years 

Regulatory function 
Rate regulation 
Entry regulation 
Safety regulation 
Insurance reaulation 
Antitrust enforcement Sunsete 

Administration Staff 
bill Packwood billa Moody billa years 
Sunset Sunset Sunset (111) 
Sunset Sunsetb Sunset (130) 
Sunset Transfer to DOT SunsetC (4) 
Sunsetd Sunsetd Transfer to DOT (721 

SunseP SunseP (23) 
Cargo liability 
Data reporting 
Owner-ooerator rules 

Sunset’ 
Sunsets 
Sunseth 

Transfer to DOT Transfer to DOT (51) 
Transfer to DOT Transfer to DOT (1’3) 
Transfer to DOT Transfer to DOT (58) 

Household goods consumer Transfer to FTC Retain Retain 
protectron rules (17) 
Mexican carriers Transfer to DOT Transfer to DOT Transfer to DOT (1) 
Household aoods reaulatron Sunset Retain Retain (52)’ 
Total staff-year reduction 489 431j 431i 
at ICC 

aThe Packwood and Moody brlls do not affect household goods earners. Hence the changes rndrcated 
for these two bills apply only to motor carriers of property other than household goods 

bEntry regulatron based on safety and financial responsibrlrty IS retained; staff-year savings for entry 
regulation uncertain 

CThe Moody bill also would have established a new mandate for DOT to establish safety fitness require 
ments and maintain safety fitness records for rndrvrdual owner-operators as well as private and for-hrre 
carriers 

dEnforcement responsrbrlity would continue at DOT 

eJustrce and FTC could review mergers and enforce prohrbitrons on price-frxrng and drscrimrnatory/pred- 
atory pncrng under exrstrng authority. 

‘Amended and transferred to DOT under the admrnrstratron’s 1987 bill 

oDOT and Census could gather data under existing authonty 

hLumprng prohrbrtron remains in force. FTC and FBI would have some enforcement authority under 
existing statutes. 

‘The 52 staff-years for household goods regulatron Includes the 17 for household goods consumer pro. 
tectron rules, as well as a portion of all the other functions 

‘Based on fiscal year 1985 data Reductions for fiscal year 1988 would be smaller (see p 13). 
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Glossary 

Ancillary Trucking 
Regulatory Functions 

We use this term to refer to ICC trucking regulatory functions other than 
rate and entry regulation, i.e., safety, insurance, antitrust, cargo damage 
liability, data reporting, owner-operator, household goods, and Mexican 
carrier regulations. 

Backhaul A return trip-the original trip is the “fronthaul” or “headhaul.” 

Broker Someone who arranges transportation services by acting as an agent 
between the shipper and the carrier, but who does not take responsi- 
bility for the shipment. Cf. “freight forwarder.” 

Carmack Amendment The Carmack amendment (49 U.S.C. 11707), originally enacted in 1906, 
in its current form provides that any common carrier is fully liable for 
any damage to a cargo while it is en route, whether the damage was 
caused while the cargo was in the custody of the carrier or of another 
connecting carrier. The carrier may limit his liability to a specific 
amount if the shipper agrees to the limitation, but the shipper must be 
offered the option of liability coverage up to the value which the 
shipper places on the cargo (though normally this full liability coverage 
would require payment of a higher price for the shipment). 

Carrier Someone who offers or provides transportation services, and takes 
responsibility for making sure that the service is performed. In the case 
of a freight forwarder, however, the carrier does not necessarily per- 
form the transportation service itself. 

Class I Motor Carriers xc-regulated motor carriers with more than $5 million in annual 
revenues. 

Class II Motor Carriers Ice-regulated motor carriers with between $1 million and $5 million in 
annual revenues. 

Class III Motor Carriers ICC-regulated motor carriers with less than $1 million in annual 
revenues. 
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Common Carrier A carrier that holds itself out to provide transportation service to the 
general public, though it may restrict its services to transportation of 
particular commodities in particular areas or along particular routes. Cf. 
“contract carrier.” 

Contract Carrier A carrier that does not hold itself out to provide service to the public 
generally, but provides service to a limited number of customers on a 
contract basis. Cf. “common carrier.” 

Discriminatory Pricing Setting different prices for different customers where the price differ- 
ence does not reflect differences in cost. 

Exempt Carrier A for-hire interstate carrier that is not covered by ICC regulation under 
Sections 10523 or 10526 of Title 49 of the U.S. Code. Section 10523 
exempts carriers offering service in terminal areas, while section 10526 
exempts school buses, taxicabs, hotel limousines, commuter vehicles, 
and carriers of unprocessed agricultural commodities, newspapers, ship- 
ping containers, and wood chips, as well as some other categories. 

For-Hire Carrier A carrier that sells transportation services to someone else. Includes 
both common and contract carriers. Cf. “private carrier.” 

’ Freight Forwarder A common carrier that arranges for transportation, but that does not 
provide the transportation itself. A freight forwarder usually consoli- 
dates small shipments into truckload or carload lots and then hires a 
motor, rail, or air carrier to perform the transportation. 

General Rate Increase A rate increase filed by a rate bureau with a regulatory agency on 
behalf of its members, applying a common percentage increase to all 
shipments within the rate bureau’s territory. 

Interstate Carrier A carrier providing service from points in one state to points in other 
states, or to points in foreign countries, or to points in the same state 
through another state. 
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Intrastate Carrier A carrier offering service solely among points in a single state, and not 
passing through any other state. 

Joint-Line Rates Rates applying to shipments picked up by one carrier, and then trans- 
ferred to and delivered by another. 

Licensing Entry regulation-i.e., the issuing by ICC or a state regulatory agency of 
certificates of operating authority permitting carriers to offer transpor- 
tation service. 

Lumping Coercing a trucker into paying to have his truck loaded or unloaded. 

Motor Carrier A carrier offering transportation by truck or bus. 

Operating Authority A certificate issued by the ICC authorizing a carrier to provide transpor- 
tation under chapter 109 of title 49 of the U.S. Code, or a similar certifi- 
cate issued by a state regulatory agency authorizing intrastate 
transportation. 

Owner-Operator A truck driver who owns the truck which he operates. Such drivers may 
have ICC operating authority, but more commonly haul exempt commod- , 
ities or lease their trucks and their services as drivers to ICC-regulated 
carriers. 

Pooling Agreement An agreement among carriers to share loads and revenues. 

Predatory Pricing Setting a price below cost so as to drive smaller rivals out of business. 

Private Carrier A company that carries its own goods in its own trucks, and whose 
trucking services are ancillary to some other business. Such companies 
may also have ICC operating authority to offer for-hire service, e.g., to 
fill backhauls. 
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Rate Bureau An organization of carriers created to analyze carrier costs and file tar- 
iffs with the ICC on behalf of its members. 

Released Rate A rate that offers the shipper a discount in return for releasing the car- 
rier from a portion of its liability for damage to the shipment. 

Shipper The party that buys transportation services, whose goods are being 
transported. 

Single-Line Rates Rates relating to shipments that are handled entirely by one carrier. 

Tariff A publication of rates to be charged for transportation services, which is 
filed with the ICC and is subject to its approval. 

Uniform Commercial Code A model code adopted by most states which governs various aspects of 
commercial transactions, including cargo damage liability requirements 
for intrastate shipments. 
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