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DIGEST

Protest that the Small Business Administration (SBA) improperly accepted a
requirement into the 8(a) program without first determining whether doing so would
have an adverse impact on existing small business concerns is dismissed as
untimely where the record shows that the protester knew or should have known of
the factual basis for this allegation more than 10 days prior to raising it.

DECISION

Suntek Systems, Inc., of Lancaster, Pennsylvania, a small business, protests the
decision of the Department of the Army, Mission and Installation Contracting
Command Center, Fort Bragg, and the Small Business Administration (SBA) to
place a requirement for advanced civil information management training under the
SBA'’s section 8(a) business development program through the issuance of request
for proposals (RFP) No. W91247-15-R-0056. Suntek argues that the SBA
improperly accepted this requirement into the 8(a) program without first determining
whether acceptance would adversely impact small businesses, such as the
protester.

We dismiss the protest.
BACKGROUND

On August 31, 2015, the Army offered its requirement for advanced civil information
management training to the SBA for award through SBA’s 8(a) program. Agency



Report (AR), Tab 8, Agency’s Offering Letter (Aug. 31, 2015). In response, the SBA
contacted the agency contracting officer for additional information about the
requirement.” SBA’s Comments (Nov. 16, 2015), at 1. On September 2, the
agency provided the SBA with a revised offering letter for the requirement. AR,
Tab 10, Revised Offering Letter (Sept. 2, 2015). Specifically, the Army’s revised
letter stated that the requirement was a “new” requirement, with an anticipated
dollar value of $3,819,335.40. Id. at 1. The letter also stated that the agency
anticipated award of a contract on a sole-source basis to a particular 8(a)
company.2 On September 2, the SBA notified the Army that the requirement had
been accepted into the 8(a) program. AR, Tab 11, SBA’s Acceptance Letter
(Sept. 2, 2015), at 1.

On September 11, the Army issued the RFP for the requirement as a sole-source
set-aside under SBA’s 8(a) program. RFP at 1. The solicitation anticipated the
award of a fixed-price, indefinite-delivery, indefinite-quantity contract, for a base
ordering period, with one 12-month optional ordering period. Id. at 1-2. As relevant
here, the solicitation included Defense Federal Acquisition Regulation Supplement
(DFARS) clause 252.219-7009, section 8(a) Direct Award, which states that “[t]his
contract is issued as a direct award between the contracting office and the 8(a)
Contractor pursuant to the Partnership Agreement between the [SBA] and the
Department of Defense.” RFP at 64. Proposals were due by September 18. |d.
On September 14, Suntek e-mailed the Army, asking for information regarding the
requirement. AR, Tab 14, Protester Email Chain (Sept. 14-17, 2015), at 3.
Specifically, the protester stated:

This is an official Request for Information on the intent of Fort Bragg
MICC to solicit/award the Advanced Civil Information Management
(ACIM) Training contract as a Sole Source 8a Contract . . . as
opposed to a Full and Open competition as it has been the last three
iterations of this Contract.

If this Contract is going to be issued under a Sole Sourced
assignment[,] could you inform us of your intended date of Award[?]

' The SBA states that it was told by the contracting officer that the price of the
requirement had been adjusted more than 25 percent. SBA’s Comments
(Nov. 16, 2015), at 2.

2 The letter identified Telum Corporation as the 8(a) company. AR, Tab 10, Revised
Offering Letter (Sept. 2, 2015), at 2.
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On September 17, the contracting officer advised Suntek that, “our market research
was clear that | could fulfill the Government’s requirement with an 8(a) firm and that
is the route we took,” and that, “[tlhe anticipated date of award is [on or about] 18
Sep 2015.” Id. at 2.

Thereafter, Suntek requested additional information from the agency, including a
copy of the solicitation. AR, Tab 21, Email Chain Requesting RFP (Sept. 22, 2015),
at 2. On September 22, the contracting officer sent Suntek a copy of the RFP. Id.
at 1. On September 28, the contracting officer notified Suntek that the award had
been made to Telum Protection Corporation. This protest was filed on October 5.

DISCUSSION

Suntek challenges the SBA’s determination that the requirement is exempt from an
adverse impact analysis because it is a “new” requirement.> The Army and SBA
respond that the protest is untimely because Suntek filed its protest more than

10 days after it should have known of SBA’s acceptance of the requirement into the
8(a) program. In this regard, the agencies assert that Suntek knew, or should have
known, that SBA had accepted the requirement into the 8(a) program, when it
received a copy of the solicitation. Suntek disagrees, arguing that it did not know
that the requirement had actually been offered and accepted into the 8(a) program,
until it learned that the contract had been awarded. For the reasons discussed
below, we conclude that the protest was untimely filed with our Office, and dismiss it
on that basis.

GAO'’s Bid Protest Regulations contain strict rules for the timely submission of
protests. Under these rules, a protest based on other than alleged improprieties in
a solicitation must be filed no later than 10 calendar days after the protester knew,
or should have known, of the basis for protest, whichever is earlier. 4 C.F.R.

§ 21.2(a)(2). Our timeliness rules reflect the dual requirements of giving parties a
fair opportunity to present their cases and resolving protests expeditiously without
unduly disrupting or delaying the procurement process. Verizon Wireless,

® Under the Small Business Act’s implementing regulations, the SBA may not
accept any procurement for award as an 8(a) contract if doing so would have an
adverse impact on an individual small business, a group of small businesses in a
specific geographical location, or other small business programs. 13 C.F.R.

§ 124.504(c); see also Alpa Techs. and Servs., Inc., B-408762.2, Feb. 12, 2014,
2014 CPD q] 66 at 5-6. The adverse impact review process is designed to protect
small business concerns that are performing government contracts awarded outside
the 8(a) program. Id. The requirement for the SBA to conduct an adverse impact
analysis does not apply to new requirements, except where a new requirement is
created through a consolidation of existing requirements being performed by two or
more small business concerns. 13 C.F.R. §§ 124.504(c)(1)(ii), (2).
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B-406854, B 406854.2, Sept. 17, 2012, 2012 CPD ] 260 at 4. Although Suntek’s
protest is based upon information contained in the solicitation, we note that the
timeliness of the protest is governed by section 21.2(a)(2) of our regulations, which
requires that a protest be filed within 10 days after the basis of protest is known or
should have been known, rather than section 21.2(a)(1), which concerns alleged
improprieties in a solicitation and requires that a protest be filed prior to the time set
for receipt of initial proposals, because as previously discussed, Suntek did not
receive the RFP until after the closing date for receipt of initial proposals. AR,

Tab 14, Protester Email Chain (Sept. 14-17, 2015), at 2; RFP at 1. In this regard,
this case is similar to cases where a solicitation defect only became apparent after
the closing date for receipt of proposals, and we held that the alleged impropriety
had to be protested not later than 10 days after the defect became apparent. See
Armorworks Enters., LLC, B-400394, B-400394.2, Sept. 23, 2008, 2008 CPD {1 176
at 6; LBM, Inc., B-290682, Sept. 18, 2002, 2002 CPD [ 157 at 6-7.

Here, we find that Suntek’s arguments are untimely and not for consideration. As
mentioned above, the Army issued the RFP on September 11, with a closing date
for receipt of proposals of September 18. RFP at 1. Although the agency advised
Suntek on September 18 of its decision to use the 8(a) program for the requirement,
Suntek did not receive a copy of the RFP on the date it was issued because the
solicitation was not publicly posted. AR, Tab 14, Protester Email Chain

(Sept. 14-17, 2015), at 2. On September 22, however, after the solicitation’s closing
date, and upon Suntek’s request, the Army provided Suntek with the RFP, which
identified the requirement as an 8(a) directed award. AR, Tab 14, Protester Email
Chain (Sept. 14-17, 2015), at 2; RFP at 64. Although the protester asserts that it
did not know, based on the terms of the solicitation, whether the requirement had
actually been offered and accepted into the 8(a) program, we note that, under
SBA'’s regulations, an agency cannot conduct an 8(a) competition prior to SBA’s
acceptance of the procurement into the 8(a) program. 13. C.F.R. § 124.504(b).

The SBA, which provided comments to our Office in response to the protest,
explains that “[i]f [it] had not yet accepted the procurement, the Army would have
been barred by § 124.504(b) from issuing a solicitation and accepting offers for the
contract as an 8(a) procurement.” SBA’s Comments (Nov. 16, 2015), at 2. The
SBA also states that, “[bJecause Suntek received a copy of the solicitation after
offers were due, Suntek should have known that SBA had already accepted the
procurement into the 8(a) program.” Id.

Suntek contends that its arguments arise from the date of contract award, and
therefore argues that its obligation to protest did not rise until that date. We
conclude, based on the regulatory provisions cited by the SBA, above, that the
protester knew or should have known that the SBA had accepted the requirement
into the 8(a) program based on the terms of the solicitation, which the protester
received on September 22. Cf. Solers, Inc., B-404032.3, 404032.4, Apr. 6, 2011,
2011 CPD 9] 83 at 8 n.8 (a protester may presume that an agency will act properly
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in following regulations). Suntek, however, did not file its protest until October 5--
which was 13 days after it received the solicitation from the agency. Accordingly,
any protest challenging the offer and acceptance of this requirement into the 8(a)
program, or the SBA’s determination that the requirement is exempt from an
adverse impact analysis because it is a “new” requirement, is untimely because
Suntek filed its protest more than 10 days after it knew, or should have known of
SBA'’s acceptance of the requirement into the 8(a) program. 4 C.F.R. § 21.2(a)(2).

The protest is dismissed.

Susan A. Poling
General Counsel

Page 5 B-412265



	Decision


<<

  /ASCII85EncodePages false

  /AllowTransparency false

  /AutoPositionEPSFiles true

  /AutoRotatePages /PageByPage

  /Binding /Left

  /CalGrayProfile (Dot Gain 20%)

  /CalRGBProfile (sRGB IEC61966-2.1)

  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)

  /sRGBProfile (sRGB IEC61966-2.1)

  /CannotEmbedFontPolicy /Error

  /CompatibilityLevel 1.7

  /CompressObjects /All

  /CompressPages true

  /ConvertImagesToIndexed true

  /PassThroughJPEGImages true

  /CreateJobTicket false

  /DefaultRenderingIntent /Default

  /DetectBlends true

  /DetectCurves 0.1000

  /ColorConversionStrategy /LeaveColorUnchanged

  /DoThumbnails false

  /EmbedAllFonts true

  /EmbedOpenType false

  /ParseICCProfilesInComments true

  /EmbedJobOptions true

  /DSCReportingLevel 0

  /EmitDSCWarnings false

  /EndPage -1

  /ImageMemory 1048576

  /LockDistillerParams true

  /MaxSubsetPct 100

  /Optimize true

  /OPM 1

  /ParseDSCComments true

  /ParseDSCCommentsForDocInfo true

  /PreserveCopyPage true

  /PreserveDICMYKValues true

  /PreserveEPSInfo true

  /PreserveFlatness true

  /PreserveHalftoneInfo false

  /PreserveOPIComments false

  /PreserveOverprintSettings true

  /StartPage 1

  /SubsetFonts true

  /TransferFunctionInfo /Preserve

  /UCRandBGInfo /Preserve

  /UsePrologue false

  /ColorSettingsFile ()

  /AlwaysEmbed [ true

  ]

  /NeverEmbed [ true

  ]

  /AntiAliasColorImages false

  /CropColorImages true

  /ColorImageMinResolution 300

  /ColorImageMinResolutionPolicy /OK

  /DownsampleColorImages true

  /ColorImageDownsampleType /Bicubic

  /ColorImageResolution 300

  /ColorImageDepth -1

  /ColorImageMinDownsampleDepth 1

  /ColorImageDownsampleThreshold 1.50000

  /EncodeColorImages true

  /ColorImageFilter /DCTEncode

  /AutoFilterColorImages true

  /ColorImageAutoFilterStrategy /JPEG

  /ColorACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /ColorImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000ColorACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000ColorImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasGrayImages false

  /CropGrayImages true

  /GrayImageMinResolution 300

  /GrayImageMinResolutionPolicy /OK

  /DownsampleGrayImages true

  /GrayImageDownsampleType /Bicubic

  /GrayImageResolution 300

  /GrayImageDepth -1

  /GrayImageMinDownsampleDepth 2

  /GrayImageDownsampleThreshold 1.50000

  /EncodeGrayImages true

  /GrayImageFilter /DCTEncode

  /AutoFilterGrayImages true

  /GrayImageAutoFilterStrategy /JPEG

  /GrayACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /GrayImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000GrayACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000GrayImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasMonoImages false

  /CropMonoImages true

  /MonoImageMinResolution 1200

  /MonoImageMinResolutionPolicy /OK

  /DownsampleMonoImages true

  /MonoImageDownsampleType /Bicubic

  /MonoImageResolution 1200

  /MonoImageDepth -1

  /MonoImageDownsampleThreshold 1.50000

  /EncodeMonoImages true

  /MonoImageFilter /CCITTFaxEncode

  /MonoImageDict <<

    /K -1

  >>

  /AllowPSXObjects false

  /CheckCompliance [

    /None

  ]

  /PDFX1aCheck false

  /PDFX3Check false

  /PDFXCompliantPDFOnly false

  /PDFXNoTrimBoxError true

  /PDFXTrimBoxToMediaBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXSetBleedBoxToMediaBox true

  /PDFXBleedBoxToTrimBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXOutputIntentProfile (None)

  /PDFXOutputConditionIdentifier ()

  /PDFXOutputCondition ()

  /PDFXRegistryName ()

  /PDFXTrapped /False



  /CreateJDFFile false

  /Description <<



    /BGR <>

    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>

    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>

    /CZE <>

    /DAN <>

    /DEU <>

    /ESP <>

    /ETI <>

    /FRA <>

    /GRE <>



    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)

    /HUN <>

    /ITA <>

    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>

    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>

    /LTH <>

    /LVI <>

    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)

    /NOR <>

    /POL <>

    /PTB <>

    /RUM <>

    /RUS <>

    /SKY <>

    /SLV <>

    /SUO <>

    /SVE <>

    /TUR <>

    /UKR <>

    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)

  >>

  /Namespace [

    (Adobe)

    (Common)

    (1.0)

  ]

  /OtherNamespaces [

    <<

      /AsReaderSpreads false

      /CropImagesToFrames true

      /ErrorControl /WarnAndContinue

      /FlattenerIgnoreSpreadOverrides false

      /IncludeGuidesGrids false

      /IncludeNonPrinting false

      /IncludeSlug false

      /Namespace [

        (Adobe)

        (InDesign)

        (4.0)

      ]

      /OmitPlacedBitmaps false

      /OmitPlacedEPS false

      /OmitPlacedPDF false

      /SimulateOverprint /Legacy

    >>

    <<

      /AddBleedMarks false

      /AddColorBars false

      /AddCropMarks false

      /AddPageInfo false

      /AddRegMarks false

      /ConvertColors /ConvertToCMYK

      /DestinationProfileName ()

      /DestinationProfileSelector /DocumentCMYK

      /Downsample16BitImages true

      /FlattenerPreset <<

        /PresetSelector /MediumResolution

      >>

      /FormElements false

      /GenerateStructure false

      /IncludeBookmarks false

      /IncludeHyperlinks false

      /IncludeInteractive false

      /IncludeLayers false

      /IncludeProfiles false

      /MultimediaHandling /UseObjectSettings

      /Namespace [

        (Adobe)

        (CreativeSuite)

        (2.0)

      ]

      /PDFXOutputIntentProfileSelector /DocumentCMYK

      /PreserveEditing true

      /UntaggedCMYKHandling /LeaveUntagged

      /UntaggedRGBHandling /UseDocumentProfile

      /UseDocumentBleed false

    >>

  ]

>> setdistillerparams

<<

  /HWResolution [2400 2400]

  /PageSize [612.000 792.000]

>> setpagedevice



