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DIGEST 

1. When t h e  employee purchased a r e s i d e n c e  a t  h i s  new d u t y  
s t a t i o n ,  t h e  mor tgage  l e n d e r  c h a r g e d  t h e  employee a " l o a n  
d i s c o u n t  fee" i n  a d d i t i o n  to a " l o a n  o r i g i n a t i o n  fee." The 
l a t t e r  was r e i m b u r s e d  by t h e  employing  agency ,  and t h e  
employee asser ts  t h a t  t h e  "loan d i s c o u n t  fee" s h o u l d  also be 
r e i m b u r s e d  s i n c e  i t  was a c t u a l l y  a second  " l o a n  o r i g i n a t i o n  
f e e "  c h a r g e d  f o r  p r o c e s s i n g  t h e  l o a n  r a t h e r  t h a n  l e n d i n g  
money. W e  ho ld  t h a t  t h e  " l o a n  d i s c o u n t  f e e "  may n o t  be 
r e i m b u r s e d  s i n c e  i t  a p p e a r s  to be a f i n a n c e  c h a r g e .  More- 
o v e r ,  when added t o  t h e  f i r s t  " l o a n  o r i g i n a t i o n  f e e , "  i t  
would exceed  t h e  cus tomary  cost o f  s u c h  f e e s  i n  t h e  local 
area of t h e  r e s i d e n c e .  

2.  I n  p u r c h a s i n g  a home a t  t h e  new d u t y  s t a t i o n ,  t h e  
e m p l o y e e ' s  a t t o r n e y  f e e s  were i n c u r r e d  for l e g a l  services 
n e c e s s a r y  to t r a n s f e r  c lear  t i t l e  and ,  t h e r e f o r e ,  are reim- 
b u r s a b l e .  Al though t h e  b a n k r u p t c y  court  had t o  approve  t h e  
p u r c h a s e ,  t h e  house  was n o t  t h e  s u b j e c t  o f  a f o r e c l o s u r e  
p r o c e e d i n g ,  and t h e  fees were n o t  l i t i g a t i o n  costs. 

DEC IS ION 

T h i s  d e c i s i o n l /  u p h o l d s  t h e  employing  a g e n c y ' s  d e n i a l  of a 
" l o a n  d i s c o u n F  fee" i n c u r r e d  by M r .  W i l l i a m  K. D i c k i n s o n ,  
a n  employee of t h e  N a t i o n a l  P a r k  Service, Depar tment  of t h e  
I n t e r i o r ,  i n c i d e n t  t o  h i s  p u r c h a s e  of a r e s i d e n c e  a t  h i s  
new d u t y  s t a t i o n .  The a t t o r n e y  f e e s  h e  i n c u r r e d ,  however, 
may be re imbursed .  

1/ M r .  Foon C. Lee, A u t h o r i z e d  C e r t i f y i n g  O f f i c e r ,  N a t i o n a l  
Fark S e r v i c e ,  Wes te rn  Region ,  requested o u r  d e c i s i o n .  



BACKGROUND 

Mr. Dickinson was t r a n s f e r r e d  from Grand Canyon, Arizona, 
t o  Honolulu, Hawaii, on September I, 1985. H e  purchased 
a house i n  t h e  v i c i n i t y  of Honolulu on March 27 ,  1986. 
Included i n  t he  c l o s i n g  costs paid by Mr. Dickinson were a 
" loan  d i s c o u n t  fee"  of $1,600, a s  wel l  a s  a " loan o r i g i -  
na t ion  f ee"  of $ 1 , 6 0 0  each charged by t h e  mortgage lender  
a t  1 pe rcen t  of  M r .  D ick inson ' s  loan.  M r .  Dickinson a l s o  
paid a t t o r n e y  f e e s  f o r  a lawyer r e p r e s e n t i n g  h im.  He 
r e t a i n e d  t h e  a t t o r n e y  be fo re  s e t t l e m e n t  because t h e  se l le r  
was involved i n  bankruptcy proceedings and t h e  c o u r t  had 
t o  approve t h e  s a l e .  

The au tho r i zed  c e r t i f y i n g  o f f i c e r  disal lowed t h e  loan d i s -  
count f e e .  H e  considered i t  a loan commitment f ee  f o r  t h e  
e x t e n s i o n  of c r e d i t  and t h e r e f o r e  a f inance  charge which  
is  not  re imbursable .  He allowed t h e  loan o r i g i n a t i o n  f e e  
based on informat ion  obta ined  from t h e  l o c a l  o f f i c e  of t he  
U n i t e d  S t a t e s  Department of  Housing and Urban Development 
( H U D )  i n  Honolulu. M r .  Dickinson s t a t e s  t h a t  h e  had no 
a l t e r n a t i v e  o t h e r  than to  pay t h e  1 pe rcen t  loan d i scoun t  
f e e  and t h e  payment d id  not  reduce h i s  i n t e r e s t  payable 
on t h e  loan .  H e ,  t h e r e f o r e ,  cons ide r s  i t  a l s o  t o  be a 
re imbursable  loan  o r i g i n a t i o n  fee. 

The  a t t o r n e y  f e e s  were d isa l lowed because t h e  expense of 
o b t a i n i n g  a lawyer r e p r e s e n t i n g  t h e  purchaser  was not 
shown on t h e  schedule  of t y p i c a l  c l o s i n g  c o s t s  furn ished  
by t h e  HUD l oan  o f f i c e  i n  Honolulu. F u r t h e r ,  t h e  
a d m i n i s t r a t i v e  s t a f f  of t h e  Nat ional  Park S e r v i c e ,  P a c i f i c  
Area O f f i c e  i n  Honolulu, advised t h a t  i t  was not  customary 
t o  r e q u i r e  t h e  s e r v i c e s  of an a t t o r n e y  f o r  bankruptcy s a l e s  
of  r e a l  e s t a t e .  M r .  Dickinson s t a t e s  t h a t  i t  was not a 
f o r e c l o s u r e  s a l e ,  b u t  t h a t  t h e  a t t o r n e y  r e p r e s e n t a t i o n  was 
necessa ry  a s  a l e g i t i m a t e  p a r t  of t h e  c l o s i n g  p rocess  
s i n c e  c o u r t  approval  of t h e  s a l e  was r equ i r ed .  

OPINION 

Loan D i s c o u n t  Fee 

An employee may be reimbursed t h e  expenses of purchasing a 
r e s idence  a t  t h e  new duty s t a t i o n  under t h e  a u t h o r i t y  of 
5 U.S.C. S 5 7 2 4 a ( a ) ( 4 ) .  By r e g u l a t i o n  a loan o r i g i n a t i o n  
f e e  and s i m i l a r  charges  not  s p e c i f i c a l l y  disal lowed a r e  
re imbursable .  See Federa l  T rave l  Regula t ions  ( F T R ) ,  
pa ra .  2-6.2d(l),PMR 101-7 (Supp. 4 ,  August 23, 19821, 
incorp .  by r e f . ,  4 1  C.F.R. S 101-7.003 (1987) .  The term 
'loan o r i g i n a t i o n  fee"  a s  used i n  FTR, para .  2 -6 .2d ( l ) ,  
r e f e r s  t o  a l e n d e r ' s  fee f o r  a d m i n i s t r a t i v e  expenses,  
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i n c l u d i n g  costs of o r i g i n a t i n g  t h e  l o a n ,  p r o c e s s i n g  docu- 
m e n t s ,  and r e l a t e d  work. - S e e  V e t e r a n s  A d m i n i s t r a t i o n ,  
6 2  Comp. Gen. 456 ( 1 9 8 3 ) .  Reimbursement  o f  a l o a n  o r ig i -  
n a t i o n  fee is l i m i t e d  by s t a t u t e  t o  t h e  amount c u s t o m a r i l y  
c h a r g e d  i n  t h e  l o c a l i t y  o f  t h e  e m p l o y e e ' s  new r e s i d e n c e .  

I n  a c c o r d a n c e  w i t h  t h e  w e l l - e s t a b l i s h e d  po l i cy  p r o h i b i t i n g  
payment  o f  i n t e r e s t  e x p e n s e s ,  FTR, para. 2 - 6 . 2 d ( 2 ) ( b )  pro- 
h i b i t s  r e imbursemen t  f o r  i n t e r e s t ,  p o i n t s ,  and mor tgage  
d i s c o u n t s ,  and  FTR, para. 2 - 6 . 2 d ( 2 ) ( e )  p r o h i b i t s  f e e s  
d e t e r m i n e d  t o  be a f i n a n c e  c h a r g e  u n d e r  t h e  T r u t h  i n  
Lend ing  A c t .  W e ,  t h e r e f o r e ,  h a v e  d i s a l l o w e d  r e i m b u r s e -  
men t  o f  any  c h a r g e  t h a t  r e p r e s e n t s  a mor tgage  d i s c o u n t .  
7 S e e ,  fo r  example ,  Roger  J. Sa lem,  6 3  Comp.  Gen. 456 
( 1 9 8 4 ) ;  C o n s t a n t  B. C h e v a l i e r ,  B-221541, Sept. 3 ,  1987.  

I n  t h e  p r e s e n t  case, t h e  f a c t  t h a t  t h e  l e n d e r  h a s  c h a r g e d  
a $1 ,600  " l o a n  d i s c o u n t  f e e "  i n  a d d i t i o n  t o  what  t h e  l e n d e r  
d e c l a r e s  t o  be a " l o a n  o r i g i n a t i o n  f e e "  of $1 ,600  appears 
t o  mean t h a t  t h e  " l o a n  d i s c o u n t  fee" is a c h a r g e  f o r  t h e  
e x t e n s i o n  o f  c r e d i t  r a t h e r  t h a n  t h e  l e n d e r ' s  e x p e n s e  i n  
p r o c e s s i n g  t h e  l o a n .  However,  e v e n  i f  a p u r e l y  
a d m i n i s t r a t i v e  e x p e n s e  is i n v o l v e d  so t h a t  t h e  l o a n  d i s c o u n t  
f e e  is a c t u a l l y  a s e c o n d  l o a n  o r i g i n a t i o n  fee, t h e  combined 
f e e  t o t a l l i n g  $3 ,200  would e x c e e d  t h e  c u s t o m a r y  charge for  a 
l o a n  o r i g i n a t i o n  f e e  i n  t h e  local area. The e s t i m a t e d  
t y p i c a l  cost c h a r g e d  by l e n d e r s  and  l i s t e d  on t h e  HUD 
s c h e d u l e  o f  costs as a n  " i n i t i a l  s e r v i c e  c h a r g e "  i n  t h e  
amount  o f  1 p e r c e n t  of t h e  l o a n  amount ,  is  t o  b e  used  as a 
g u i d e l i n e  i n  d e t e r m i n i n g  t h e  c u s t o m a r y  l o a n  o r i g i n a t i o n  f e e  
i n  t h e  local  area o f  t h e  r e s i d e n c e .  I t  is  presumed t o  
r e f l e c t  t h e  p r e v a i l i n g  cost o f  p r o c e s s i n g  t h e  l o a n  i n  t h e  
a b s e n c e  of more s p e c i f i c  e v i d e n c e  o f  t h e  c u s t o m a r y  l o a n  
o r i g i n a t i o n  fee. - S e e  FTR, para. 2 - 6 . 3 ~ .  Roger J. Salem,  
6 3  Comp. Gen. 456 ,  a t  458. N o  s u c h  e v i d e n c e  h a s  b e e n  
p r e s e n t e d  i n  t h i s  case. 

C o n s e q u e n t l y ,  t h e  N a t i o n a l  P a r k  S e r v i c e  properly l i m i t e d  
r e i m b u r s e m e n t  t o  t h e  l o a n  o r i g i n a t i o n  fee of $1 ,600 .  

A t t o r n e y  F e e s  

U n l e s s  t h e y  are i n c u r r e d  i n  l i t i g a t i o n ,  a t t o r n e y  fees are  
r e i m b u r s a b l e  real  es ta te  costs i f  c u s t o m a r i l y  paid by t h e  
p u r c h a s e r  i n  t h e  local  area of t h e  r e s i d e n c e ,  b u t  reim- 
b u r s e m e n t  may n o t  e x c e e d  t h e  c u s t o m a r y  amount p a i d  for t h e  
s e r v i c e s  p e r f o r m e d .  - S e e  FTR, para. 2 - 6 . 2 ~ ~  which  e x p r e s s l y  
p r o h i b i t s  l i t i g a t i o n  costs. L i t i g a t i o n  costs are  e x p e n s e s  
for  ''a c o n t e s t  i n  a c o u r t  of law to  enforce a r i g h t ,  a 
j u d i c i a l  c o n t r o v e r s y ,  a s u i t  a t  l a w . "  S e e  6 1  Comp. Gen. 
1 1 2  ( 1 9 8 1 ) .  As d i s c u s s e d  i n  t h a t  d e c i s i o n ,  for example ,  w e  7 
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h a v e  d i s a l l o w e d  r e i m b u r s e m e n t  of a t t o r n e y  fees i n c u r r e d  i n  
f o r e c l o s u r e  p r o c e e d i n g s  i n v o l v i n g  l i t i g a t i o n  and r e s u l t i n g  
i n  a c o u r t - o r d e r e d  s a l e  o f  t h e  e m p l o y e e ' s  home a t  t h e  o l d  
d u t y  s t a t i o n .  L i t i g a t i o n  costs are for services i n c i d e n t  
t o  a c o u r t  a c t i o n ,  i n c l u d i n g  f i l i n g  s u i t  and n e g o t i a t i n g  a 
s e t t l e m e n t  a g r e e m e n t ,  a s  w e l l  a s  a p p e a r a n c e s  i n  c o u r t .  See 
B a r b a r a  H. B u r r ,  B-223907, Mar. 9 ,  1987.  

Where l i t i g a t i o n  e x p e n s e s  are n o t  i n v o l v e d ,  w e  h a v e  h e l d  
t h a t  t h e  e x p e n s e s  of a d v i s o r y  and  r e p r e s e n t a t i o n a l  s e r v i c e s  
o f  a n  a t t o r n e y  may be allowed, a s  w e l l  as a t t o r n e y  e x p e n s e s  
of t i t l e  s e a r c h i n g ,  document  p r o c e s s i n g ,  and other s e r v i c e s  
i n v o l v e d  i n  t h e  s e t t l e m e n t  o f  t h e  home sale. S e e  Geor e W. 

and  r e p r e s e n t a t i o n a l  s e r v i c e s  are v i r t u a l l y  manda to ry  
b e c a u s e  p a r t i c u l a r  legal  problems c o n n e c t e d  w i t h  t h e  s a l e  
r e q u i r e  a n  a t t o r n e y  t o  f a c i l i t a t e  t r a n s f e r  of c lear  t i t l e .  
S i n c e  l e g a l  s e r v i c e s  are n e c e s s a r y  for t i t l e  t r a n s f e r  i n  
those cases, w e  have  allowed r e i m b u r s e m e n t  o f  t h e  a t t o r n e y  
f e e s  p a i d  by t h e  t r a n s f e r r e d  employee .  - S e e ,  for example ,  
P h i l i p  G.  S i m o n s k i ,  B-193945, A p r .  29,  1980 ;  Reid  T. S t o n e ,  
B-210604, Aug. 24,  1983 ;  J o h n  C. B i s b e e ,  65  Comp. Gen. 473 
( 1 9 8 6 ) .  

- 

Lay, 56 C o m p .  Gen. 5 6 1  ( 1 9 7 7 ) .  I n  c e r t a i n  cases, -+ a v i s o r y  

The e v i d e n c e  shows t h a t  t h e  a t t o r n e y  fees M r .  D i c k i n s o n  
i n c u r r e d  were n o t  fo r  l i t i g a t i o n ,  b u t  were f o r  a d v i s o r y  
and  r e p r e s e n t a t i o n a l  s e r v i c e s  and  f o r  s e r v i c e s  h e  needed 
t o  r e c e i v e  clear t i t l e .  The i t e m i z e d  b i l l s  o f  t h e  
a t t o r n e y  show t h a t  t h e  s e r v i c e s  i n c l u d e d  a l e t t e r  and 
s e v e r a l  t e l e p h o n e  c a l l s  t o  o t h e r  a t t o r n e y s ,  r e s e a r c h  a t  
t h e  b a n k r u p t c y  c o u r t ,  and  o n e  a p p e a r a n c e  b e f o r e  t h e  c o u r t .  
T h e r e  is no  i n d i c a t i o n  t h a t  p l e a d i n g s  were f i l e d  or t h a t  
t h e  a t t o r n e y  par t ic ipa ted  i n  l i t i g a t i o n .  

W e  may r e a s o n a b l y  c o n c l u d e  from t h e  f o r e g o i n g  t h a t  
M r .  D i c k i n s o n  was n o t  d i r e c t l y  i n v o l v e d  i n  l i t i g a t i o n  
c o n c e r n i n g  h i s  h o u s e  p u r c h a s e .  I n s t e a d ,  b e c a u s e  t h e  
s a l e  of t h e  h o u s e  had t o  be a p p r o v e d  by t h e  B a n k r u p t c y  
C o u r t ,  t h e  s e r v i c e s  of a n  a t t o r n e y  were n e c e s s a r y  i n  
order  t o  a s s u r e  M r .  D i c k i n s o n  of a c lear  t i t l e ,  free 
f rom p o t e n t i a l  claims by b a n k r u p t c y  creditors. 

A c c o r d i n g l y ,  t h e  a t t o r n e y  fees i n  q u e s t i o n  may be r e i m b u r s e d  
t o  t h e  e x t e n t  t h e  a g e n c y  d e t e r m i n e s  t h a t  t h e  fees d o  n o t  
e x c e e d  t h o s e  c u s t o m a r i l y  c h a r g e d  i n  t h e  Hono lu lu  area for  

o f  t h e  U n i t e d  S t a t e s  
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