LT THe COMPTRDOLLEN DIENERAL.
DECISION . '~ ./« . OF THE UNITED BTATES
: . } ‘fg‘ WABHINGTON, D.C. 20540
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FILE: B-193029 DATE: npecerber 7, 1978

MATTER JOF: Mercury Motor Express, Inec,

DIGEST:

Where carrier's rate tender for "Freight All Kinds" svercifics

a s:ngle facr r rate and a minimum walght per ad, tender
is complete and unambiguous on its face and 1. 1 of
liability provicion for specific item in Katione ..or Frodpht

Classificacion, inextricably tied {ito classificailon ratings
for specific {tem, cannotr be incorporuted by reference into
tender ander so-called omnibus clause,

Mercury Motor Fxp.ess, Ine, (Mercury), through its attorney,
requests review of our Claims Division's Scttlement Certificote
daced July 13, 1978 (claim Yo, 2-2793467), in which the Division
disallowed Mercurv's claim ior $8,123.36. 4 C.F.R, 30.1(b)(1978).
The amount claimed was collected by administrative setoff from
Mercury to liquidate the Government's claim for the valuc of a
radlo lost from a shiipment of miscellaneous freight Lendered to
Mercury in Auguet 1974 oi a Government bill of lading (GBL) for
transportation from llover Air Force Base, NDelavare (Nover), to
Warner Robins Air Force Base, Georgla (Warner Robins),

The shipment tendered to Mewcury at Dover without exception
was described on GUL No. K-5677205 as 28 pieces of "FREIGHT ALL KINDS",
welghing a total of 7,742 pounds. The bill of lading bore on its face
tho notation "MERCURY 1CC 604 (3-10-74)', a veference to a rate tender
issund Ly Mercury. When unloaded at Warner Robins, the shipment was
short one piliece, later identified as a radio weighing 126 pounds and
valued at $8,123.36 (including un=arned freight). These facts
establish a prima facie case of carrler liability for the value of
the lost radic., Missouri Pacific R.R. v. Elmore & Stshl, 377 U.S.
134 (1964). 1he carrier does not deny liability for the loss but
argues that the measure of 1ts 1llabdlity is limited to a releascd
value of $1.50 per pcund or $189 for the 126-pound radio.

The vate admittedly applicable when the shipment was transported
is containcd in Sunplement 3 tc Mercury's Section 22 Quotation I.C.C.
604 (Tender 604), cffeetive March 10, 1974, and referred to on the
GBL. Tt names on shipments of "FREIGHT ALL KINDS" transported by
Mercury between Warner Robins and Dover a single factor rate of
§1.77 per once hundred pounds, subject to a minfmum weight of 30,000
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pounds per vehicle used.

and Exceptions," thac:

Among other thinns, Tender 604 provides
in ftem 15 {the so-called omnibus clause), entitled "Classifications

"Unless cotherwisa speclficully stated herein, tY“we services,

rated, or charges shown hiercin are subjeet to the rules of

the freight classification or exceptions thereto which at the
time of movement would govern the applicable class rates from
and to the points and via the routces provided {1 this tender.”

The "freipht classification" In c¢ffect at time of shipment was
National Motor Freipht Classification 100-A, 1CC NMF 100 A (IMFC 100-A),
Mercury contends that item 62822 of IMFC 100-A is an "inadvertent
acceptance rule' that absolutely limits a covvier's liability to $5

per pound,

Ttem 62822 18 a uote referred to in ftem 62820; they read:

"Item

62820

Sub 1

Sub 2

62822

ARTICLES CLASSES
LT, TL
* * * ® L.

Radio, Radio-telephone or Television Trans-~
mitting or Transmitting and Recelving Set,
or other Radio Tmpulse or Wireless Audio
(Sound) Impulse Transmitting or Transmit-
ting and Receiving Sets, sceparate or com-
bined, in boxes, crates or Package 231,

sce Note, ftem h2822:

Released value not excceding $1.50 per pound 100

Released value exceeding $1.50 per pound but
not ecxcceding §3.00 per pound.........vv.. 125

Released value exceeding $3.00 per pound but
not excceeding $5.00 per pound............. 175

NOTE-=The released value must be entered on
shipping crder and bill of lading in the
fnllowing form:

'The agreecc or declared value of the property is
hereby specifically stated by the shivper Lo be
not exceeding per pound.'

(85
(65
(55

(100
(70
(60

(125
(100
(85
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"If the shipper faile or declines to eaecuts rhe above
statement ¢¢ designates a value oxceeding $5,00 per pound,
shipment will not be accepted, but if shipment ia
inadvertently accepted, charges will be asuessed initially
on the basis of the class for the highest value provided.
Upor: proof of lower actual valuc, the freight charges will
be adjuated to those that would apply 1f the shipment had
been released 1o the amount of its actual valuc,

* w L] L #i

(Beocause of a standard condition in the GBL [sec 41 C.F.R, 101-41.302-3
(e)] providing that the shipment moves at the released value which
results in the leweel rate, unless otherwise indicated on the faoce

of the GBL, Mercury ustates that its liability would be reduced to

$1.50 per pound).

Mercury aleo contends that 53 Comp, Gen, 747 (1974), & ainilar
case relied on by the Claims Division, is inapplicable as a precadent
becausce it did not involve an "{nadvertent acceptance rule.”

Finally, Marcury contends that C & 1l Transportation Co., Inc, v,
United States, 436 ¥,2d 480 (Ct. Ci., 1971), also relied on by the

Claims NDivision is distinguishable becaune the rate tender in the
C & I cuse contained specific released valuation provisions,

Quotations of freight rates, such as Tender 604, are made to
the United States prrsuant to Section 22 of the Interstate Commerce
Act, 49 U,s.C, 22, made applicable to motor carriers by Section
217(b) of that Aet, 49 U.S.C. 317(b) (Supp. V, 1975). They are con-
gidered to be continuing offers to perforim trausportation services
at the quoted rates subject to the terms and conditions contained
in the offers. C & H Transportation fo. v. United States, supra,
They are the same as any other offer maue by a party secking to
form a contract and their interpretation is subject to traditional
rules of contract law. Union Pacific R.R. v. Unilted States, 434
F.2d 1341, 1345 (Ct. Cl. 1970).

As traditions]l contract rules do apply, a carrier may incorporate
by refercnce anv or all provisions contalned in ocher documents
if the provisions Incorporated do not confllct with the terms of
the tender or quotation. Sece Union Pacific R.R. v. United Stares,
supra; 54 Comp, Gen, 0610 (1975). And the United States Court of
Clalms, in cases of claimed incorporations by reference through so-
called omnibus clauses of section 22 quotations or tenders has
stated thar, in order Lo combine a section 22 quotation with another
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cuotation, or with a regular tariff provision, the iIntention of the
parties to accomplish thie purpose must be apparent either by
express provision ¢r by necessary i{inference. Gulf, Mobile & Ohio
R.R, v, United States, 312 F.2d 921 {(C¢. Cl, 1963}, Sce also Great
Northern Ry. v. United Staies, 312 F,2d 901 (Ce. Cl, 1962); Unfon
Pacific R, K, v, United States, 287 F,2d 593 (Ct, Cl, 1961); Great

Northern Ry. v, Unfted States, 312 F.2d 906 (Ct. Cl. 1903);
Pennnylvania R.R. v. United States, 165 Ct, Cl. 1 (1964),

Mercury offerced in Tender 604 to transport freight all kinds
at a specific rate and specific minimum weight, When Mercury issu:d
the bill of lading prepared by the Government, the offer ripened
into a contract of carriage which appears complete and unequivocrl
on itr face hecause the rate the parties contracted for is specifically
stated and it 1is not necessary or appropriate to go beyond the face
of that contract for the applicable rate, Merrury's tender, like
most tenders involving [reight all kinds, did not at the time of
shipment contatin a 116t of excepted commodities; 1t therefnre appears
that 1t was !lercury's intention to transport all commodities,
without exception, at the one stcted rate ond to assume on those
commodities jts full common law liability.

Mercury states that item 15 of its tender incorporates by
reference the rules of NHMFC 100-A, and that those ruleg provide a
reieased valuation of §5 per pound for radios. llowaver, there is
nothing in the rules of NMFC 100-A relatlve to released valuation.

NMFC 100-A contains in separate sections lists of participating
carriers, an index to articles, an index to rules, the rules them-
sclves and a 1list of artleles showing the classes or ratings and
minimun weights assipned to them,

Item 62822, the "inadvertent acceptence rule' relied on by
Mercury, is not a rule of RMFC 100~A; it is a note Iin the list of
articles section of NMFC 100-A to be used with three classes orv
ratings to determine rates on articles called radios, ctc., rates
which are dependent upon whether the shipper relcases the articles
at ore of threce separately stated values in the classification.
The three classes or ratings are published in Ttem 62820, Sub 1,
Sub 2 and Sub 3. 1In fact, to show that the three ratings are
inextricab®- linked with the notc, Item 62820 states ", . . see
Note, item 62822."

Only by granting its customers a fair opportunity to choase
between Ligher or lower liabilitvy by paying 2 correspondingly
greater or lesser charpge can a carrjer lawfully limit recovery to
an amount less than the actual loss sustained. New York, N.H. &
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H.R.R. v, Nothnaple, 346 U.S. 128, 135 (1953), The decisions in
this arca are based on the premise that the shipper should receive
considoration in the form of a lower -ate for the correspondinply
greater risk of loss that he must bear. Here, the parties con-
tracted for one specific rate, and this rate was the only one

of fered to the Goverpnent,

It is clear that Mercury did not limit its liability on shipments
transported under the rate in Tender 604 nor did ir lawfully limit
its liability by offering its customer the choice between higher
or lower rates corresponding to highor or lower liabilicy as
vequired by the Nothnagle case. supra,

Assuming that Mercury's contention is correct, question arises
as to how to apply a reclecased valuation clause {the "inadvertent
acceptance rule') that results in different classification ratings
when Tender 604 provided only one rate, This illustrates the
inherent anbiguity which would arise from the incorporation of Item
62822 into the tender, It is a cardinal principle of ccatract law
that ambiguitices are resolved against the drafter of the agceement
(1.c., tender). See, e.g., lughes Transportation Inc. v. United
States, 169 Ct. Cl, 63, 68 (1965).

Our decision in 53 Comp, Gen. 747 is not inapposite hecause the
no-called "inadvertent acceptance rule" is not a rule but is a note
inextricably linked with three relecased value ratings similar to
the ratings involved in that decision,

Mercury'r refercnce to the C & H case, supra, seems misplaced
because the court found that "None of the provisions of Tender 100-I.
stated that the rates quoted on radar equipment were contingent upon
a declaration or releasc of value by the shipper." C & Hl case,
supra, 483.

Finally, we note that effective March 27, 1976, Mercury by
Supplement 6 amended Teonder ICC 604 by listing cercain excepted
commoditlies and by including this sentence: '"Any article or articles
tendered which exceed a value of $5.00 per pound are hereby releasecd
to a value not exceeding $5.00 per pound.” We think that this
demonstrates that before March 27, 1976, Mercury did not istend
the rate In Tender TCC 604 to be Lled to articles released to any
particular valuacion. Ses Trans Ocean Van Service v. United States,
426 F.2d 329, 336 (Ct. Cl., 1970).

Our Claims Division's Settlement Certificate dated July 13,
1978, is not otherwise shown to be erroneouvs and is sustained.

-t ."" ¢t
) fo. "7""'\--
fot il Conbtrn]lcr\Couornl
of the United States

L





