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DIGEST:

Agency rejectioun of bid modification as untimely was proper
where the telegram was received after bid opening notwith-

standing fact that agency had received telephone call from

telegraph rompany prior to bid opening indicating that con-
tractor was .nodifying its bid.

James LuterlLach Constrretion Co,, Inc. (Luterbach) has pro-
tested the rejention as untimeiy of a telagraphic modification of
its bid submitted in respcnse to Ynvitation for Bids (IFB) DAHA
47-77-B-0014 by tr Department of the Army and Air Force, National
Guard Bureau (National Guard), Camp Douglas, wisconsin, The TFB
which was issued on June 27, 1977 by National Guerd provided
that bids would be opened at 2:00 p.m. on July 28, 1977, Accord-
ing to the prctester, at 1:18 p.m. on July 28, 1977, National
Gua:d received a telephone call from Western Union inferming it
that Luterbach wished to reduce itsz bid by $225,600., On July 29,
1977, after bid opening, National Guard received a telegram from
Luterbach confirming the telephonic modification, By letter
deted August 1, 1977, Luterbach received notification that it was
the apparent succnssfu] bidder, However, br letter dated August 15,
1977, Luterbach was informed that since it nad bean determined
that Luterbach's bid modification was untimely and that its
unnodified bid was not the lowest bid received it would not receive
the award,

In accordance with Armed Services Procurement Regulation {ASPR)
2-202,2 (1976 ed.) the IFB provided that bids and modificaticns
could he submitted by telegram. The IFB also contained a clause
¢ tY, Ciate Bids, Modification of Bids or Withdrawal of Bids
(1974 .37 required to be included in all advertised procurements
by AS™R 7-2002.2 (1976 ed.) which provides in pertinent part,
with certain exceptions not applicable here that telegraphic
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modifications will not be considexred Lif received after the exact
time specified for bid opening, There is no provision in either
the present regulation or the clause which permits the accentance
of a bid modification made by telephone prior to bid opeiing and
confirmed by a subsequent telegram received after opening. In
fact, prior to July 31, 1973, ASPR 2-304 (1973 ed.) permitted tix:
consideration of bid modifications under these circumstances.
However, Defense Procurement Circular No, 110, May 30, 1973,
deleted the provisions of ASPR allowing such modifications and
stated: .

‘"Telephonic receipt of telegraphic bids/proposals,

modificatiuns or withdrawals no longer qualifies

the telegram as being timely. The telegram itself

must be received by the proper official at the

government installation by the time specified."

Since the telegram from Luterbach was not received until aftar
the opening of the bids, the agency acted properly in determinirng
that the telegraphic modification was untimely.

The protest is therefore denied.
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