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Oectsion rp". Jerry Warner t Associates; by Robert P. reller,
Deputy Comptroller General.

Issue Area: Federal Procuriment of Goods and Services (1900)
Contact: Office of the General Counsel: Procurement Law II,
Budget Punctiont National Defense: Department of Defense -

Procuremente9 Contracts (058).
Organization Conrerneds Department of the Navy: Naval Regional

Procurement Office, Washiuiqton, DC.
Authority: A.S.P.I. 3-586. B-196907 (1976). B-185919 (1976).

B-175483 (1972). B-173593 (1971). 6-186292 (1976). B-181204
(1974). B-188354 (1977), E-18i8321 (19777 . 49 CoEp. Sen. 733.
55 Coup. Gen. 754.

The protester objected to the determination that its
late proposal could not be considered for award The proposal,
which was received trc days after the closing date specified in
the request for pro$Ssals, was properly rejected siice the Selay
waS attributable to the Postal Srvice rather than to
mishandling at the Government instillation, The offiror's
allegedly superior experience and skills are not reasons tc
consider a late proposal. (Author/et)
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Proposal which vaurs:eceived two days after
closing date spacifled in RFP was-properly
rejected where delay was attributable to
Postal Service rather than mtishandling at
Government installation. Offeror's allegedly
superior experience anJ skills ate not reasons
to consider late proposal.

Jerry Warner 6 Associates (Warner), has protested a
determinilion by the Naval Regional Procurement Office (NRFJ),
Washington, D.C., that its late proposal for script preparation
and production of a 27 4minuts documentary film on Naval aviation
may not be considered for avard.

Warner concedes that its proposal was not submitted by
registered or certified mail at least five days before the date
specified for receipt of 'proposals, but requests that our Office
consider what it believesbwere extenuating circumstances and
waive the regulations which prohibit consideration of late pro-
posals submitted in any other manner.

Request for proposals No. NOO600-71-R-0746 was
issued-on March 4, 1977 by'WWO; it stated that proposals would
be received until 4:30 p.m2i Eastern time on Monday, April 4,
1977. On Saturday afternoon, April 2, 1977, Mr. Warner states,
his secretary called a nearby contract postal station located
inaVeaNuys, California, shopping center and was told that
24-hour, guaranteed fail service was available at that station.
Upon arrival at the station., Mr. Warner found a substitute clerk,
not familiar with such service, who stamped the package and set
it aside, advising him to check with the Postal Service employee
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who would pick up the *mil regarding time required for delivery
to Washington.

According to Mr. Warner, he and the clerk agreed that if
delivery by Monday afternoon vat not possible, he would be able
to retrieve the package and sent it by air via acme other carrier.
Whenthe Postal Service employee came to pick up the mail, hcw-
ever,' the station had been closed and~the Substitute clerk'had
disappeared. Mr. Warner called attention to his package, still
inside. After first Lefusing to reopen the station, the post-
man took the package and, despite an apparently angry -:change,
would not return it tu Hr. Warner.

The pro'osal, a notation on the wrapper shows, was not
received at NRPO until 3:30 p.m. on Wednesday, April 6,1977.
Warner requested that it be accepted &nspite this, arguing that
ailing on April 2, 1977 was "co sister.t with ihe purpose of
solicitation closing provisilns" in that it. allowed ajplicstion
of "more than 45 man-hours additional preparation d voted to
Improved responsiveness and refined cost bases."" In addition,
Warner argaed, the firm possessed "special experience and skills
* * * of such degree and extent that warrant reiwuirprekatinn of
restrictive conditions of the RFP and/or extension of closing
tine." NRPO has rejectid tbese arguments, but award is being
delayed pending a decision by our Office.

Handling of late praposals isvr"verned by Armed Services
Procurement Regulation (ASPR) I 3-506 (19`6 ed.), which states
that offerors are resuonsible for submitting proposals so as
to reach the designated Governlent office on time. In the REP
in question, offerors were cautioned that proposals received
after the exact time specified, but before award, would be
considered only in three instances:

"(i) it was sent by registered or certified mail
not later than the fifth, calendar day prior to the
date specified for receipt of offers (e.g., an
offer submitted in response to a solicitation
requiring receipt of offers by the 20th of the
month mutt have bean mailed by the 15th or earlier).

(II) it was sent by mail (or telegirsm if authorized)
and it is determined by the Government that the late
receipt was due solely to mishandling by the Govern-
aent after receipt at the Government installation; or
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(ili) it in tie only proposal received."

None of these rnpliea to the Warner prtposal. A copy of
tbe,wrapper, included in the rvcord, shows that it Wrasent by
certified mail only'two dayu before.the dave spucifie&dfor
receipt of ofters. F for mihaudling by the 'i rrnuent, a
nukier rin our decisions hIve specifically involvkJ delays attrib-
ut'able to the Postal 8ervice. We have not found such delays to,
be within this exception, which is iuiee'preted to mean mishandling
after recmipt at the Government installatioz. desigiated in the RIP.
Sif''49 Cop. On. 733 (1970); D. Aidersoll' Co. , B-186907, August 3,
1976, 76-2 CPD 123; Tht'Hosdads, B-185919, July 8, 1976, 76-2 CPD
21; B-175483, May 24 1972; 3B-t73593, September 22, 1971. As fur
the lest exception, seven other proposals were received on tHie,

AlthoughWArner inquired about express mail, which if mailee
befo:e 5 p.m. is guaranteed to be delivered by 3 p.m. of the next
budiness day, tt is clsar'tthat Warner didLnot receive ir pay for
Ouch service. Moreover, *e'n if Warner h'ad obtained expraeu mail.
service or been able to retrieve the package and mend it''by mir
via iuother carrier, the proposal could not have been odnsidered
if'it had been received late, Present reg3ulations makeqno 'j'-ro-
vision'for'propoaa1. mubmittad by express ioafl, D.NA. d risbin"Co.,
supra, and inchoosing to submlt its proposal by any method other
than'those specified In the late proposal clause, Warner'as'sumed
the risk that it would be rejected if late. ___

Sv teis, 55 Comp. Gen. 754 (1976), 76-1 CPD 96; Eertoa3'' ZsineerinR
Companv, B-185292, June i6, 1976, 76-1 CPD 386; Emes , _ ire
Research Institnte, B-181204, August 23, 1974, 74-2 I.

SinceW r s proposal uay not be considered un'S r e tlate
jro al ause, the issue becores whuth'r'the proyisions of that

clauute'may bet modified or wnaved. The ruizasu rogarding late''bids
have beein apnlied even when delays were clearly dun toC '2nditions
beyond the control of offerors, as, for example, the extremely
jevere weather in Buffalo, New York, dtfing January. 1977, which
for a time halted nil air and groundtrrarisporation'within' and
from that ci'ty.., See Ecblobv ,anddEnviromiitnt Ic, B-18835I,
June 15, 19?7, 77-1. CPD 428; Farcon RMheaf'ch &tvaloparnt Co.,
B5188321, Ihy 4, 1977, 77-1 CPD 306. In thisse1caaes we~upheld
deciimia ofa'the procuriiig agencies notto extend:cloaing dates
for 'the benefit oftije offeror and in F _lcon, aupra, held that
the protester's unique approach and possible savings which the
Govercnmnt might"trealize were less important than maintenance
of procurement standards insuring that all potential offerors
would be treated equally.
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-Siilarly, modification or waiver of the provisions regarding
late proposals to allow Warner emttia time for preparation would be
:Ua roper, regardless of tne fi n'a upecial experience and skillu
or poumible benefit to the CovernmamC.

Accordingly, the protest is denied.

Deputy Comptroller General
of tha United State.
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