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Decision re: Axel Electronics, Inc.; Tobe Deutschnann Labs.; by
Robert P. Keller, Deputy Couptrol er General.

lssue Area: Federal Procurement of Goods and Services (1900}
Contact: Office of the General Counsel: Procurement Law II.
tudget Function: National Defense: Departmenx of Defense -

Procurement C Contracts (058).
Organization Concerned: iapartuent of the Air Force.
Authority: 5; Coup. Gen. 1066. 55 Coup. Gen. 1069. A.S.P.R.

3-805.3(c). B-187406 (1977).

Each company contended that it should get the contract
award. Axel and Deutschnann were the only t'bo offerors on the
solicitation, with Deutschaann submitting the low bid, The
conflict centered on whether reutschmann could qualify as an
approved source for this procurement as required by the
solicitation. The offeror should be considered as an approved
source where the Air Force technical personnel approved the
offeror subject to the addition of a first article test
provision to the contract. Relaxation of the delivery terms
during negotiations with only one of the tqo offerors Wag
improper, and a new round of negotiations was recommended.
(Author/SC)
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MATTER CFr' Axel and Deutschmann

DIGEST:

I. Offeror should be considered as approved source where
Air Force technical perFnnel approved offeror subject
to addition of first article test provision to contract.
Technical approval was contingent not upozi successful
completion of first article test but only upon inclusion
of first article clausce in contract.

2. lelaxatiou of delivery terms during pegotiations with
only one of two offcrc,-s was impropLer and should be:
corrected by new round of negotiations with both
offeIrors evenI thoughO, offeror's price %WaS exposed to
cn'llpetiul.l by nongoveiminental source.

Axel Elcctronics, Inc. (Axcl) and Tobe Dcutscnimann Laboa-
torics (Dcutschnmann), rcspectively protesL, each contending that
it should receive award by thoe Department of the Air For c (Air
Foryc) under Request for l'roposals (1P11) 42(600-76-R-?A243.
A :el and Dcutschrnann were the only *,ficrors on this solicitation
for a quantity of riarlr pulse for m networks as replacement parts
in support of l'-4 series aircraft. Doutscelniann suhinitted th!e low
offrr.

Briefly, the conflict centers on whether Dcutscrhmann could
qualify as an approved source for this procurement as required by
the solicitation. Clause D-5 of the RFP, Required Source Approval,
states in pertinent part as fol]])ws:

'a. The souirce(s; listed above have been approved
by the Govcrnmnent for supply of the spare/conipo-
nent parts called for herein ia order to assure the
requisite safe, dependable, effective operation in
support of military equipment. Offerors other than
the below listed approved source(s) will NOT be
considered for awarld under this solicitation UNLE]SS

|- .; t '> <'~~"I
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"(4) The offeror submits prier to or concurrent with
its proposal such comnt'cte and current engincering
data for the itemi(s) (includinig manufacturing control
drawings, qualification test reports, quality assur-
ance procedures, etc. as may be required for
evaluation purposue.i to rieterinirne the acceptability
of the ilmn :.s supplied by your firmn for Covcrnment
use.

"b. Offers based on the submittal of' approval infor-
mation in accordance withl paragraph (a) hereof AMAY,
as deternillodd by t'ne Co02tracting Officer, be consicd-
ered for awiid under this solicitation ONLY IF:

"(1) The cvalnation of such offers is practit ale and
in the Goincrnmciit's inicrest consicdering tbe availa-
bility m' resources'C anid cost to the Governmnt fupr
the qualifi cation of newv sources for the C euwdc
item(s) as well ns the advantines anticipated to
be derivecd by the Government as a result of such
qual if iention; AXN),

"(2) The ŽGovernment can, in fact, determine that
the item, as supplied by your firrn, is acceptable
for Governmeni use; A ND,

"(3) In all cases, the evaluation/verirication of the
submittal and the requisite nppr\ival and ava .'d thereon
can be made in time to meet the Governmelrt's requi :c-
ments. "

On]", A.Xe]A and Westinghouse Electric Corporation (Westinghouse)
Were0 listcd ls approved scurces. Deutsrhmann, seeicing to qualify
under subparagraph (a)(4), madc available to the Air Force W\esting-
house drawings and performance specification, certifying that it harl
full legal rights in this data. Upon examination o' these documents,
the Air Forc'j enginccring staff concluded that Deutschniann had 'he
data neecded to manufacture the iRom, 'nd advised that "[b]ased on
our revic\ of' all the information p jiich Tobe Deutschmann supplied
ve will approve thein for the manufacture of this item subject to
the attached first article requirencnts&' (requiring Govt rnment
approval of the first unit delivered by Dcutschmann prior to full
production).
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The contracting officer then proceeded to negotiate -with
Deutschmnann to include first article requirements in the contract.
In addition, he negotiated a revised delivery schedule with
Deutschniann. Il. this regard, the RFP as issued called for delhi-
cry of all items in 100 days. Deutschmann offered to meet this
delivery w%,hile Axel offered 150 clays delivery. J3ccause of the
first article testing, the crintracting officer agreed with Deutschn,'mur;
to allow celivery of units in increments with complete delivery 2.'
days after award.

The contracting officer acknowledges that Axel was excluded
from the negotiations, but believes that the factual circunstances
surrounding the casne at hand justified the exclusion. After the
initial proposals-were rec ived. Axel advised the contracting
officer of Dcutschhmann's price. The contracting officer was in-
formed that Axe] lcarned of its competitor's price from a source
other thanif the Qovern'-nt. tfnder the circumstances, the con-
tracting officer felt that a call for revised offers from both offerors
would be unfair to Deutschinann. On the other hand, he concluded
that it would not be unfair to c::cludc Axcl from the negotiations
since it IiarJ "in properly' obtainCel Deutsrhmann's price and, more-
OVCX', Axel's initial cf'cr did not meet the initial delivery schedule.
Accordingly, the contracting officer proposes to mak-c r.ward to
Dentsrchnianni)l based on the revised delivery schedule and the inclu-
sion of first article requireentcnis in thie contract.

Axel and Headquarters, Air Force, join in opposing award to
Dcutschimnann. Both believe that DeutscbmraInn's offer is not accept-
able under the Larnis of clause D-5, quoted above, because the
offe:vor is not an apprl-cved source. HIeadquarters argues that the
language of the claisc envisions approval of sources prior to award,
not after award and subsequent approval of first article. Regarding
the reported disclosure of J)eutschinann's price, Headquarters finds
that app arently the price has been compromised but that the Air
Force 'has not been party to sueh compromise. " Since, however,
Headquarters beliBves that negotiations with Axel for delivery re-
main feasible and Deutschmann's offer was not acceptable under
the terms of the LFP clause, it recommends that the Axel protest
be sustained and Dcutschimann's protest denied.

With respect to the requirements of clause D-5, we see no
conflict between source approval and a contract requirement for
first article testing. Subparagraph (a)(4) of the clause provides
for "qualification of new sources' if the critracting officer can
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determine on the basis of the data submitied by a potential new
source that the item offered is acceptable. It is nut disputed
that Deutschh!n-ann p)osse3sscs the necessary data to manufacture
the iten licing piocured. ilorcovZr, the Air Force engineering
staff considers Deutscnm-ann Lo be qualifiedc If, as Headquarters
argues, clause D-5 envisions that newly approvedl sources should
not be required to uindcergo first article testing after award, the
clause (IOcs not so indicate. Subparagraph 5(d) of the clause pro-
;ides, hovever, that the listing in the solicitation of an approved
source does not constitute a predetermination of responsibility or
ability of the listcd souree etn rperform on the particular contract.
If even E previously approved source is not necessarily deemed to
have the ability to perform, it secrns reasonable to us that source
approval may be made c oktilltC$Ži Uppon inclusion of a first article
clause in the contract. See E] I'A Industries. Inc., 13-187406, May 3,
1977, 77-1 CPI_ . To tlis extCnL, wxc sustain lJutsclnlanll's protest.

The remaining issue s 'vhetther Axel was justi!iably ex:cluedd
ftonI the aw:ard ne-oti:ltiens. The contracting officer gives tvwo
reasons for his arC ion: () unfair ness to J)Dutschmallnn if Axe] were
allowve to compete against Detitschimnari after lea flinlg Deutsehniann''s
pricc. and (2) the fart thlat Axel 1id not OfCfe to meet 1he original
delivery schedule. With respect to point 2, we Dgree \vithl Head-
quarter s. Air ]orec, that it is feasible to negotiate delivery with
Axel. Although Axel clid not offer delivery within '00 days as
initially required by the 11FP, its offer of clc]ivtery within 150 dJays
indic1tes 5that meaningful nelgotiations on delivery could be conducted
wwith A :cl Sinlce the contractingT officer is no.v willing to accapt :01o1-
plete dulivery in 280 days froM .1n oifteror subject to first article
testing.

The first point raises a more serious problem. As the con-
tracting officer states, Axel is aware of Deutschmnann's price and
for that reason would have an advantage in any competition. Since
the contracting officer believed that Axe) improperly obtained its
competitor's price, he excluded Axel frorn the negotiations in order
to preserve the integrity of the competitive systern.. We agree with
the contracting officer that the integrity of the competitIve system
should be preserved. In our opinion this should not be accomplished
by automatically excluding Axel from the competition. Apparently
Axel did not obtain its information from Government sources, and
we believe that neither the contracting officer nor this Office should
judge whether Axel properly or improperly obtained the information
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from another source. Moreover, even where the Government
improperly has revealed a competitor's proposal, the remedy
has not been to cxcludc from further competition an offeror
which obtains the improperly disclosed information. Rather,
we have recommended that the party to whom information was
improperly revea]ed be permitted to participatc in the competi-
tion provided tha' it acquiesce in a similar disclosure of its
proposal. TAM Systems, Inc., 5n Comp. Gen. 06G, 1069 (1976),
76-1 CI'D 2uUr-.rlTh jtiit'Tication for subordinating the prohibitions
of auction technique imposed by ASPR 5 3-805. 3(c) stains froin the
primacy of the statutorily imposed requirements for competition.
In our opinion such procedure provides the fairest overall solution
where the improper disclosure is admittedly the Government's
fault. However, if as in this case, the Government is not respon-
sible for the disclosure, the parties Ehould be left to conmpete
without any attempt by tile Govcrnmenl to equalize the footing of
the parties. In the circumstances we are unoble to determine
whether it woul-ui be fair to insists that offerors bare lheir pr'ices
as n prerequisite for continuing in the required competition and iii
such circumstances comp] te openncss colnli unJustifiably comround
the auction technique prohibite(! by ASPl' 5 3-805. 3(c).

Accordingly, wvrŽ recommend that the agency conduct another
round of negotiations with both offerors.

Deputy Comptroller CGencrl
of the, United States
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