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Decision re: Albert L. Spires; James P. Banlon, Jr.; by Robert
F. Keller, Acting Cceptrcller General,

Issue Area: Personnel Eanagement and Compensdaticn: Compensation
(305) .

Contact: Dffice of the General Coupnsel: Civilian Personnel.

Budget Punction: General Governaent: Central Persocnnel
Nanageuent (805).

Organizaticn Concerned: DPepartmernt of the Air Force: P. E.
Wa:renh APB.

rathority: Fair Labors Standarde Ac’t (29 U.S5.C. 201 et s=eq.
(Supp. IV)). 5 0.5.C. 5544 (St‘lppo IT). 5 0.5.C. SSQS(C) (1).
42 Comp. Gen. 195. 52 Comp. Gen. 794. F.P.H,, ch. 610,
subch. S1-34.

Lt. ¥. A. Melvin, Accounting and Finance Officer, Air
Force, requested an advance decision concerning claims for
overtime ccmpensation of erployees vwho were danied permission to
leave worksites after completion of work assignments because of
adverse weather ~onditions. The employees were not entitled to
over:ime compnnsation because they did not perform vwock and were
not on standby or on-call status. (HTN)
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ey FILE: p-187181 DATE: October 17, 1977
o -
MATVER OF: alpbert L. Spires and James P,
Hanlen, Jr. - Overtime Compensetion
DIGESTY: wage grade employees of Air Force who,

; due to adverse weather conditions, were -

denied permission to leave remote work-

r sites at end of workday are not entitled

| to overtime compensation for pericd they
remained at site., Claimants did not satisfy
provisions of 5 U.3.C. § 5544 (Supp. [I,
1972) regard1ng entitlement to overtime
compensa*lon requiring that work be per-
onmed or that employee be on standby or
on-ce .1 status. In addition, waiting time,
in this particular instance is not compen-
sable as overtime hours worked under Fair
Labar Standards Act, 2% U.S5.C. §§ 201
et seq. (Supp. 1V, 1974},

This case involves a reguest for an advance decision

by Lt. W. A. Melvin, accounting and Zinance officer, USAF,
submitted to this 0ffice on August 10, 1976, concerning
the claim for overtime comper~ation of Messrs., Albert L.
Spires and Jsmes P. Hanlon, Jr., wage grade employees,
WG-10, of th2 Department cf the Air Force. Messrs. Spires’
and Hanlon s dutiep require them to work at var.ous remote

' missile sites which are pact of the F. E. Warren Air Force
Base complex. These missile sites are subject to stringent
security regulations and worhers at the sites are not allowed
to depart until they are released by the site managers.
The record shows tkat the normal duty hours of each claimant
arz from 7:30 to 11:30 a.m. and from 12:3C tco 4:30L p.m,

On May 24, 1976, each claimant arrived at his assigned
remote missile site to perform work. Due to adverse weather
conditions, claimants were denied permission by the respec-
tive site managers to’leave the area upon completion of
their work assignments. Ac a result, each claimant had to
remain at the respective worksite upon completicen of his
regular tour of duty at 4:30 p.m. and neither was permitted
to leave Lis remote worksite until after the beginning
of the next workday.
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Both claimants claimed 7.5 hours of overtime for
May 24, 1976, for the time they were required to remain
at the worksite in excess of their &-hour workday which
einded at 4:30 p.m. The amount cf overtime claimed by each
was $84.90, which represented the 7.5 hours at their "I1G-10
overtime rate of $11.32 per hour. The record shows that
Mr. Spires voluntarily worked for 3.5 hours of the 7.5
hour period in question and that overtime conpensation
for sucl actual work tras been approved by the Air Force
and paiua Mr., Spires. ‘’herefore, Mr. Spires' pending claim
is for 4 hours of overtime compensation in the amount of
$45.28, Mr. ilanlon did not perform any actual work during
the period for which he claims overtime compensacion.

The statutory authority for overtime compensation for
wage grade employees is 5 U.S.C. § 5544 (Supp. I, 197%2)
which provides in pertinent part:

"(a) An employece whouse pay is fixed
ond adjusted from time to time in accordance |
with prevailing rates under section 534C or ,
5349 of this title, or by a wage board or {
similar administrative authority serving the
same purpose, is entitled to overtime pay for
overtime work in'exce-~ »f 8 hours a day or :
40 hours a week. However, an employee subject
to this subcection who reqularly is required
to remain at or within the confines of his
post of duty in excess of 8 hours a day in a
standhy or on-call status is entitled to over-
time pay only for hours of duty, exclisive of
cating and sleeping time, in excess of 40 a
week., * x %0

This Office has held that the terms "on call" and
“standby" when read in conjunction with the language "re-
gquired to remain at ~r within the confines of their post
of duty"” contained in:5 11.8.C. § 5544/a) should be construed
in the same manner as the comparakle language of 5 U.S.C.

§ 5545(c)(1l). See 42 Comp. Gen. 195 (1962) at 201,

The definition of standby duty under § U.S5.C. § 55435,
which definition wnuld also be applicable Lo standby duty
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compensab.e under S5 U.S.C. § 5544, is set forth at Fedoral
Personne) 'lanual thapter 610, subchapter $i-3d as follows:

"(2) Standby cime

"(.u) Standby time consists of periods

in which an employee is ordered to
remain at or within the ecnfianes of his
station, not performing actual work but
holding himself in readiness to perform
actual work when the need arises or when
he is called.”

There is nothing in the record to indicate that either
claimant performed any work during the pericd for which
overtima 1is here claimed. In additior, claimants vere
restricted to their respective worksites solely due to aa-~
verse weather conditions and not so that they woul.d be
available to perform additional work. Since claimante

were not required to hold rthamselves in -~ - 2sz to per-
form work they are not enticled to over. ... i - mpensation
under 5 U.S5.C. § 5544 for the period dur»: . « :ich they

were detained bur did not perform actual .r', See 52 Comp.

Gen. 794 (1973).

Under the provisions of 2Y U.S5.C. § 204(f) (Supp. IV,
1974) the Civil Service Commission is authorized to administer
the provisions of the Fair Labor Standards Act (FLSA). The
following is quoted from a determinaticn by the Chief of
the Commission's Pay Policy Division with respect to the
claimant's entitlement under the FLSA overtime compensation
provisions:

"Under the FLSA certain principles must be con-
sidered in determining whether waiting time is
*hours of work.' An employee who is waiting
because he or she has been detained at the work-
site is either on duty or off duty during this
period.

“An emplovee is on duty while waiting,
if waiting is an integral part of his

jo... His time belongs to, and is con-
trolled vy the employer. Such time is

-3 =
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predominatly for the henefit of the
employer, and thus the employee is
'engaged to wait.,'

“On the other hand, an employee is off
duty if he is completely relipved from
duty for a perind which is lo. g enocugh
to enable him to use the time effective-
ly for 'is own purposes. He is not
completely relieved from duty unless
he is definitely told in advance that
he may liave his job and that he will
not have to commence work until a de~
finitely specified hour has arrived.
WWaiting is not an integral parst of his
job and the 2mployee is detained for
reasons beyond the control of the
employer. The:e is no expectation
that he perfecrm work, or be availabla
to perform work. Such time is pre-~
dominately for the benefit of the
employee, and he .s 'waiting to be
engaged. '

"Becauce of stringent security regulations, the
two employees in gquestion were not permitted to
leave their respective job sites on any day with-
out the permission of the site manager, The
weather conditions were dangerous, and the em-
ployees would have been forced to drive long
distances over treacherous roads had they bean
permitted to leave. The agency obviously had ro
control over the weather or the road conditions
and acted reasonably in detaining these two em-
ployees. Since neither of tiie employees was
expected to perform work, or to be available

to perform work, the time that they spent watt-
ing was not primarily for the benefit of the
agency.

"Under normal circumstances these employees
would hava been permitted to go home at the
end of the work day. Waiting is not an
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integral part of their jobs. They were de-
tained on this particular day, but they were
completely relieved fiom duty, ~nd they were
not expected to perform work, or to ba avail-
atkle to perform work, until the foliowing
morning. * * * the waiting time belonged to
the employees and was not under the c¢aatrol
of the agency. Thus these employees were
'waiting to be engagod' and, therefore, off
duty, Consaquently, the time that these two
enmployees were detained meets uone of the con-
ditions that would make this time 'hours of
work' utnder the FLSA."

Consiistent with the Conmission's report we £ind that
the waiting t!me on which Messre. Spires' and Hanlon's
claimeg are based is nut compensable under the FLSA,

29 U.8.C. §§ 201 et seg. (Supt IV, 1974). Accordinjly,
since claimants have not satisfied the requirements of
either 5 U.S8,.C, § 5544 (Supp. II, 1972) or 29 U.S.C.

§§ 201 et se2q. (Supp. IV, 1974) for payment of overtime
compensation, their claims may nol be allowed.

/’::’/1/3‘14

Acting Comptroller Gen:?hl

of the United States





