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M ATTrE R OF: C ncatlon ,'toducts Company; Swinuon end

Clinton; May, Ltc and Co.; Alder S. HU1pert:
DIGE ST: Alt-sburg a-d Cc.; C. 3. Pagan amaoclates, Inc.

1. Protests by offrxoru all.i i g deficieacieu in the
evaluation of pirpoutla up.n which awards on
Iitliel proposals w4re based a oe denied where
record Indicates that evaluat on was coamuctud
In accordasite with specific evaluative p Ant
myata aet',forth in request for proposals which
gave due kiight to the tschnical and price merits
of the p-.tpo-als submitted.

2. Even iuih inuhbenat contractor may have enjoyed
coutp@±itive advantage, wher,' record fails to .how
that advantage resulted from Governmen: prejudice
or unfair action, there is no basi to object.

3. Contention that awards were node to offerors who
did not have buusneuu 6'ffice in area for 1 year
prior to ,iesuance of soitcitation am required by
uolicitLtion ha. no cri-c In view of evid-nce
LT=n whach agency found that avardees had com-
plied with requirement.

The preient deci.ion involves protests by six firms against
wards made by the Small Busineve Administration (SBA) under
request for propomaim (RIP) SBA-7(i)-A-76-1.

The RP requested proposals for providing management and
technical assistance in 42 specified geographic areas to eligible
individuals or enterprises under sections 7(i) and (J) of' the
Small Bwuineun Act. The procurment was a total small business
set-aside.

The RIP provided that "Proposals will be evaluated on a
point system pur-uant to the follrwArig fectoxs * * *
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Naxisas Poitst

"1. Quality, exper. nce Pnd
capability of staff offerur
intendn tu assign to this
project ........................... 40

"2. Previous experience and
effectiveness In perform-

i l~~~~~ng; servicee, indicated by
prior work and dcarnatrated
by ability to deal affectively
with indIviduals and enter-
prises eligible to be
aerve .... ..40

"3. Man-Day Pricing (not to
Include travel and per dim) . 20

Awards were to be made to those reeponuible offerors whose offers
conforming to the RF? would be most advantascou -o the Governmet.

The proposais received were evaluated from technical and price
standpoints. Awrards were 'mde witfihut negotiations on the basis of initiml
proposals an provided for.in the RFP to those>'reupcnsible firma
submitting the highest ev'rluated proposals after determination
that acceptance of those Initial proposals would result In fair
and reasonable prices.

1,
both Communicacion Products Company (CQC) and Svinon and

Clinton (Svinson) protested against the award to Donaid Clark
Associates (Donald Clark) for area 38. CPC believed that its
prapv'Ial should iave been evaluated higher than the proposal
submitted by Donald Clark. Swinson. pointed out that its par-
formance as the incumbent contractor had been outstanding and
,hat Its price wis $7,766 lowar than Clark's price.

The record indicates that Donaid Clark, the highest
offeror tethnicalyi, received the highest total evaluated score
of 72.5, while CPC received a score of 63.2, which was third
highest, and Swinson wvs fourth highest with a score of e2.5.
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bga rd in technScal evaluatimam. It 1J the'pomition of thut
rffice that piunurlng agencies ar veuted with a reaesoable range
of dilerekiion in evaluating end determining the relative merits
of ceipet in proposal. and such determinations will oot eisa
qtsetimendiuulees they are clearly arbitrary, unreasonable, or
in V16lation of-p~rocurco-nt *totutes *ad regulatlons. 'Decieio'n
Scleuce_ _ roratonm. D 183773, Sa_?tn ber 219 1976, 76-2 QD 260,
and case: cited thereln; Don ld N. -huhrie. & AjnciateEs Master
Tazx Inc. lonoep In ,-l392, Novemeor 4, 1975, 75-2 I!D
275, and canes cit dtherein Further, it io well'eatabliuhrd
in negotiated.pro~ua a entu that ^*frd e are not required to be
made solely'on t'e besli of th lowest price. See'Donald N
kurphrieu Ass&atesOe, aunr;. Btephen 3. Hil4 AJOC te
Thomas P. Anderson. Jr: ;,CunnSc, Sbhrt, Berman nand
Associates, Inc, 3-180440; b-132740, July 10, 1974, 74-2
CPD 17, and cames :lted therein.

Swineon allese tfit the Inclusion of two' Mployeeu oftthe
SM'o San Fr ncisco Reagtonal Office on the eval;ation cainittee
could'result In *conflict of iSnereat. owever, tht record is
void t4 f anyr vldence tat the evaluation wan not conducted in
accoroance w'1th the eviluation schune set forth In the RYF upon
which the award was mjsde, or war based on anything other then the
reasoned judgment of the eveluators. As for Donald Cltrk's proposal
being $7,766 higuier.i.han Swineon's proposal, the evaluation point
scoree an price unowud'that Donald Clark's higher trice received a
lover score on that basis than the proposal of Swinson.

I, kflnaoc *lso aileged that at the time of i-rd Donald'Clark
did not have a ptimannnt staff, toperfur. at least 50 percent of the
work under the coitract as required by the kP. The RPP does
authorize thefcontractor to subcontract up to' 50 percent of the total
uanAidays for ekill. and ezpertiueznot available In the:permanent
staff of thei frm. We were advised by'rthe 'SEA that prior to
award it was determined th-t Donald Clark did have adequate
staff personnel qualified and capable of doing 50 percent of the work
In-house end *'at Donald Clirk was also performing other con-
tracts with SJA for aalmilt mervicee.

Also, Swinson alleged the following:

"C. There hive been and *re conditions within the
District sad Regional offices here which may
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have cawned adverse or negative information
to iave been iead to our detrimet.

'D. There hbae been saericum *ets of ii'opriety
perpetrated by certsin employee. oZ the
U.S. Ball Burninees Administration against
ua who favor the winung contractor."

Theam' allegations or acvztwations are uncorroborated and appear
to be no more than speculation or conjecture. Therefore, we dc
not believe a discussion oL their merit. is warranted.

For the above reasans, the protest. of CPC and 9wiuson are
denied.

;,ay, Zima and Cumpany (MZC) 'jrotiited the award, of a con-
tract for area 13 to ickma, Libby, raoaits and Drazfon (Dicknan)
because that 'firm, by 'irtue of being the iiUtbent ccntractor,
had an antmtcric advantage in'the evaluation cf proposale.

WZC allegud that, not only was its proposal/;price lar than
Dickman'a price, it was at leart os veil qualified as Dickmav to
perform the contract.

The. record indicates that Dickman received a total evaluated
joint score'of 79.5, ,whichvwas fourth highest, while MC'c rro-
'josal was fifth hiihe.t with'a total evaluatedp'oint score of
77.9. The thiee offerors whose'pioposiils receiied the tbree
ht'gheiit ivhaiations were deteirised'n6t to be in coiolia'c*-.zith
otber mandatory reiuirements"'of: the UP. Our ditcuesion above
On 'te conduct of agency evaluation upon which awarde in negotiated
procurements are based is applicable here. Moreover,iwe have
long recognizid that firmas may enjoy a competitive advantage by
virtue of contract Incumbency. Where, am here, the record fails
to show that the competitive advantage enioyred by Dickuan was
the result of Government pref$knca or unfair action, there is no
bais for us to object. ee A rorpace Ensineedng Services Corporation,
B-184850, Maith 9, 1976, 76-1 CPD 164. As the above denial of the
Svinaon protest shows, incumbents like any other fixs mst still
justify the highest total ranking for rt'zrd under the ground rules of
the procurement.

Lccordingly, the profest by MZC im denied
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Alden B. haioi>c (PS part) proteetid the *vnrd of a contract
'6er *rex 19 to Fift!? Amn Arbor Corioritimr on:Shi basis that
811~rt subhitted to lowest-Friced highest-rauked tachnicAl
proposal whitc has been confirned by SJA. However, we wr-
further asiv ed that Halpert had performd a prioi:antract fo
the SS:e Ervices in an un atlsfactory ma nner and was, therefor-,
determined to kw.nonrerponsible for award of the contract. Svb-
*equent to the ieceipt by our Office'of SA'. report reaponding
to the *bove_ ntioned proteuta-w vi were advised that a. copy of
the reprt had been furniuaed t'o Nalpert. We cent a letter to
Halpert/requusting either carments on the report or a written

| st tement requeutiag us to consider the protest on tie bAeln of
Ihe exicting record. Since we recaived no response froa
halpert, we asriued that 8alpert war no longer interested in
having our Office consider the protest. Therefore, ne did not
ette'"'t to obtain additional informetion concerning SBA's non-
responsibility determination and we will not rule on Ealpart's
protest

The prateeters Altenburg and C. k. Pagan contend that the
succesrful offerorm in their! respective arecr did not maintain
an office within the geogrephical areas for at leaut 1 year prior
to the date of issuance of tile projosal as required by :he follow-
ing provision from page 6 of the RlP:

nTh getagri c reasein which cervices are reiqured
forth explicitly in this offering on pagarn

24-o4. Offerorn who wish to subuita-propocal for a
N 'particular arta must have'an office which is physically

'loiated within tha geegiraphical boundary described for
that area. Proposals will not be accepted from
offerori unleaee the office within tha geographic
boundary dbecribed hbas been a Businets of Record
under the aase one-rship and management for at
leaatons csl&ndar year prior to the date of
isauence of tfi p6pusali The Office muet have been
acitwiiy engaged in the-provision of'cervicec
rniuilarj' L) tboreerequired by this colicitatfon.
lull-tiMe ataff-personnel must have been basad
i ,or have-operatsd from this office during the
required titai period Offerors who meet the
geographic requirements as specified above aiu
wish to bid on more than one ares must respond to
each by a separate proposal ."
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In the came of Altenburg's proteut' the uucceaufAl dfferor
for area 1, Tramco, Inc. war the incuabant contractor for the
prior geographical areca which included all six new Enland
States. However, the geographical area for the preuent pro-
curement war split into two ariqE, area 1 consisting of Milne
New Hampshire and Veruont and area 2 consisting of )fasschuiettu,
Rhode Island, and Connecticut. Tra-co' l* a peruneuiinttoffice
in Cambridge, laseuachusettu, and claims to have muttVLirhad an
offtice in New'Hfampuhire to *ervice area 1. The evidence of
record indicatee that in the fall of 1973 an individual entered
!eo an agreement to work for Trasco on a part-time basis out of

an office in hia new hte. ln Laeoia, New Hapshire. In October
i974, the individual rented a pout-ofM1 ;:e box at tbe Lakeaport
Substation of the Laconia Post Office for the benefit of Tranco.
Also, in October 1974, Trasco entered into a subleame gremmant
with a certified public accountant for the use of space in his
office located in Laconia. The individui iclaims to have worked
for'Sracco an average of 40 hours per week for at l-eet the year
preciding June 1976. (The RFP war ismued on January S. 1976.)
SBA concluded that Tr&uco was in compliance with the above-
quoted provision of the RFP, a conclusion with which we cannot
disagree.

Regarding C. E. Pagan'. protest, the record. indicates"that
the aucceeuful-offerr, Decieion.Sciencem Corporction bDSC)'; 1wam c1
the incumbent contractor for:-similar services to be psrfprnueJin
SBA region III (ccprising the States of:Virginle, West Viiginta,
Maryland, Delawar'e and Pennsyliania and-the city of Warlhington)
and ham two offices In the Diltmn6re area.. One of theme offices
in a private residence while the other office is part of the
space occo~pied by a law firm in a co ercial building. It
appear. that DSC occupied bcth of theme offices for at least 1
year prior to issuance of the ualicitatfen. SBA concluded that
DSC was in compliance with the l7-ve-quoted provtsion of the
RPP. We are unable to disagree with thi. cnaciuuion.

For the above reaeous, the protests by Altenburg and C. E.
Pagan are denied.

,U , Comptroller era1
of the United States




