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DIGEST: v
1. 43 U.S.C. £ 881 (1970} reguires that before

patent may be issued on land granted to
railroad by United States, railroad must pay
cost of surveying, selecting, and conveying
land. Where surveys were coaducted by
Covernment but railroad did not spply for
pateat until many years after surveys, Departe
rent of Interior may not capitalize original
cost of surveys in detemmining charge to
railroad, but should recover only zzount
originally paid for surveys as ascertainsgble
from survey contracts. s

2, Where surveys of land were conducted for

Covernment by contractors but railroad did

not apply for pateat until meny years after
surveys, and there is no way to cetemine fiow

the costs of issuing and supervising contracts

for surveys, Department of Interior may add
Teasonable paercentage to cost of surveys to
recover costs of issuing and supexvising contracts.

3, Vhere surveys of land were conducted for Govern-
ment by contracters but xailroad did not apply
for patent until meny years after surveys,
Department of Interior msy recover costs of
searching records for original contracts and
calculating rateble cc3t per scre, sincg thess
costs are incident to conveysnce of lends.

The Assistant Secretary, Program Development amd Budget, Departe
ment of the Interior, hes requested a decision from this Gifice com-
cerning the costs to be charged the Southern Pacific Rallroad Coapsny
in connection with its application for title to 37,853.84 acres of
land, pursuant to section 321(b) of the Transportatiocn Act of 1940,
49 U,S5.C. 8 65(b)(1970). The proposed conveyance is subject to the

_ . _ tems of 43 U,S,Cs 8 881 (1970), which statess '
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"Before any land granted to any rallroad
company by the United States shall be conveyed
to such company, or any persons entitled thereto
under any of the acts incorporating or relating
to said company, unless such company is exempted
by law from the payment of such cost, there shall
first be paid into the Treasury of the United
States the cost of surveying, selecting, and .
conveying the same by the said company or persons
in interest."

The Assistant Secretary advises that the Interior Board of Land
Appeals, in its decision IBLA 73-197, held that agency inmstructions,

. issued pursuant to 43 U,S.C. £ 881, reguire spplicants for patents
. on railroad grant lands to pay the actual costs of surveying the land

when the actual costs can be readily ascertained, The DBoard detemined
that in this case, since the surveys were performed under contract,

"+ % % the gross cost of each survey can be readily calculated from
the contract terms and the ratable cost per acre surveyedx % w#,"

The area in question was surveyéd under eleven contracts, Tem.
contract payments were made in 1856 and ome 1m 1896, The Department

_ has calculated the cost per acre to have been -approximately two cents,

or 5$926.70 for the entire 37,652.84 acres, These costs represent only
the proportionate amount paid contractors for the field work performed,
and do not include the cost of issuing and supervising the contracts.
The Department has also calculated that the $926.,70, if capitalized

_ over the intervening yvears et 3 percent, & percent, and 5 percemnt,

would amount to approximately $31,000, $98,000, and $308,000,
respectively, : :

‘The Assistent Secretary has asked the following questions;

1. Shoﬁld the costs incurred by the Government be
‘recovered in the amounts originally paid?

2. Should an amount paid in 1856 by the Government
end recovered in 1975 be capitalized at an appro-
priate percentage, and if so, what percentage
{s recommended? :

3. Since it is impossible to determine the cost the

' Federal Government incurred to issue and supervise i
the contracts, should only the comtract smount be
considered in calculating the amount due? : -
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&, Should the cost of searching the records for the *
original contracts end calculating the ratable
cost per acre, and the actual cost of conveying
the land to the company be recovered?

in answer to tha first and second questions, we believe that the costs
fncurred by the Government for the surveys should not be capitalized but
should be recovered in the amount originally paid. The language of
section 881 of title 43, United States Code, quoted, supra, requires in
essence that prior to the conveyance of land granted to any railroad
company, by the United States, the company must pay the costs incurred
for surveying, selecting and conveying the land., This does not support an
inference that those costs, if not pald at the time of survey, are to be
capitalized, We are aware of no other basis for that inference. In the
aebsence of any clear authority to do so, the Department is not empowered
in these circumstances to capitalize the smounts originally paid by it
for the surveys, It may recover only the costs actually incurred when
ascertainable which, according to its own calculations, amount to $526,70.

As to the Assistant Secretary's third question, we believe that the
Department may add a reasonable percentage to the contract amount in order
to recover the costs of issuing and supervising the contracts. Ve note
that Departmental regulations, cited im IBLA 73-197, allow adoptionm of a
charge for surveys in lieu of actual costs when actual costs are unknowmn.
Although the actual costs of surveying, selecting, and conveying the land
were readily ascertainable from the terms of the coptracts themselves, as
discussed above, the Assistant Secretary states that it is impossible to
determine the costs of issuing and supervising the contracts. Under these
circumstances we believe it is a reasonable construction of the law to
allow imposition of & reasonable charge for contract edministration, when
actual costs gre unknown, Co

Finally, with respect to recovery of the costs enumerated in the
fourth questionm,. 43 U,S.C. § 881 mandates recovery of all of the costs
of conveying the lend. The cost of searching the records for the original
contracts and calculating the ratable cost per acre, should be recovered
from the railroad company, since they are legitimate and necessary costs
incident to the conveyance of the land.

K.F. KELLER

Comptroller General i
of the United States






