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[Unduly Restrictive Specifications). B-104562. April 12, 1977. S
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Decision re: Aspex Corp.: by Rodert F. Keller, Deputy
Coaptxoller General.

Issue Atea: Pederal Erocuresent of Goods and Services (1900).

Contact: Office of the Genaral Counsel: Procuresent lLav iIl,

Budget Functicn: General Gevernment: General Property and
Records Management (004).

Organizaticn Concerned: Oklahoma 2ducational 7Television
Authority; Oklahoma State Board of Public Atfairs;
Departaent of Health, BEducation, and Welfare.

Authority: Communications Act of 1)3 (47 0B.S.C. 390 et seq.)-
45 C.F.R. 1002.19C1¢(b). 45 C.r.5. 1000.103,. &S C.P.BR.
100a.105(a) . B=184562 (1976) . Hoolsey v. City of Tulsa, 216
P. 126 (Okla. 1923). Rannon v. Board of Bducation, 107 P.
646 (Okla. 1909).

Protester allaged that the spacifications set forth in
the invitation for kids were unduly restrictive. Funds used for
the procureasnt vere provided under a grant frca HEW. Where
Federal grant terms and regnlations state that the grantee say
use ity ovn procuresens policies, the grant cosglaint is
revieved against State lav bearing on the issue. By reserving
the right to waive any technical specification to some undefined
extent and by providing no detinicive criteria for evaluating
bids which deviated froa the stated specifications, the grantee
operated isprogerly under Oklahoma law., {(Author/SC)
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Richard Kleman
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THE COMPTROLLER OENERAL.

DECISION OF THE UNITED STATES
WARBHINGTON, D.C. B8080a89

miLe:;  B-184562 OATE: Aprid 12, 19TY

MATTER OF- Ampex Corporation

OIGEST:

1. Vhere HEW grant terms and regulations reference and include
provisions which state that grantee (Oklahoma Educational
Television Authority) may use own procuremsent policies, grant
complaint is reviewed againsr Stute law bearing on issue.

2. DBy reserving right to waive sny techinical specification (written
"around" and, in some maasuva, proprietary to firm awarded contract
under grant) to soma undefinad extent and by providing no definitive
criteria for evaluating bids which deviated from stated spec-
ifications, grantee operated improperly umder Oklahoma law.

The Oklahowms. State Board of Public Affairs (State Bourd) izsued
sn invitacion to bid for, smong other things, a video tape recorder,
to 30 vendors, including the complainant, Ampex Corporation (Ampex).

In issuing the invitation, the State Board was acting as the purchasing
agent for the Oklahoma Educational Television Authority (OETA), the
Tecipient of the funds used for the procurement which were provided
under a grant from the Department of Healthk, Educatiun, and Welfare
(KEW), Office of Education, pursuant to the Communications Act of
1934, 47 u.s.C. § 390, et seq. (1970).

Ampex alleges, inter alia, that tbe specifications set forth
in the invitation to bid were unduly restrictive. The record appears
to support the proposition that only a recorder of RCA Corporation,
vhich received the award uader the invitation, could have completely
mat the specifications. Further, CGETA informally reservei tha right
to waive any technicsl specification for purposés of approving a
recorder "equal" in materials, function, and purpose of the specified
itens, (This right was not contained in the invitation.) This
strongly suggestr that particular RCA features apecified in the
invitution to bid were not essential andJ, consequently, the specifications
might very well have been unduly restrictive. Further, by reserving
the right to waive any technical specification to some undefined
extent and by providing no definicive criteria for evaluating bids which
deviated from the stated specificacions, OETA, in conducting this
procurement, violated principles basic to the ~onzept of meaningful
compecitive bidding as reflected in Oklahoma law.
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The Director of OETA stated that prior to bid opening, he and
the Civief Erngineer of OETA spent many hours going over the proposad
spacifications for the video recorder with the Ampex sales rapresentative
from Dallas, Toxas. Moreover, the Director and the Chief Enginear
sncouraged Jmpex Lo submit a bid. They stressed that the price of the
machine was very important, snd OETA reserved the right fo waive any
technical spacification. Jccording to CETA's Director, the Aspex sales
representative expressad no negative comments about the specifications,
but i:otud indicated that Ampex was enthusiastic about the opporcunity
to bld.

Ampex claims to have received the invitation to bid about 3
wveeks bafore openicg. Aapex made no rciponse until 6 days before the
scheduled bid opening, vhen it informed OETA that some of the spec-
ifications were either ambiguous or impossible to perform. Moreover,
Ampex contended thst only RCA covld meet all the specifications and,
consequencly, the specifications were unduly restrictive. Ampex requasted
a delay in bid opening and an smendaent to the specifications which would
pernit competition.

The Director of OETA claims that, iwmediately afcer receiving
the complaint, he called Ampex to stress that the icvitation specified
that "all alternate bids would bLe considered" and bids which were
Y"or equal” to the specificacions would also be considerad. He streased
that price was a very important facto:, and OETA reserv~d the right
to waive any technical specification. He agaia urged Ampex to submit
a bid.

By letter dated 5 days prior to cpening, Aspex stated that it
would submit a bid 1if OETA would approve two of Ampex's recorders as
equal to the specifications. The Friday before tha Monday opening,
OETA responded to Ampex bv telephone and telegraph stating that two
of Ampex's video recorders would ba accepted as equal machines “if
equal equipment, materials, function and purpose of the specifications
are included * * +," Ampex subsequently stated that it could not meer
these conditions, and any bid ic might submit would be considered
nonresponsive.

Anmpex's Nacional Sales Manager also allegedly stated that Ampex
did not have time to prepare a bid for the scheduled opening. Accord-
ing tc OETA's Director, he informed Ampex's National Sales Manager
thit the Ampex sales representative in Dallas indicated that he would
£fly to Ampex ueadquarters in Redwood City, Califormia, work all weekend
to prepare a bid, and fly the bid to Oklahoma City in time for bid
opening. The Director of OETA allegedly urged Ampex again to submit
a bid. .
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Bids were opened and Amper. did not bid.
The Director of OETA stated that: '

"Ia visv of the above information, the Anchor:l.ty
ruled Ampex's cosplaint s being invalid and stated
that it could not be responsilile for the intemmal
problems of a commercial vendor. The ©STA recommended
that the bid for the video tape recorder be awvarded
to the lowest and best bidder - RCA.“ .

HEW's notificstion of grant sward in the present case stipulated
that 45 C.F.R. Parts 100, 100a, and 153 (1975) govarned tha performance
of the grant, Grantees may use their owm procurement policies provided
that procurements made in whole or in part with Federal grant funds
adhare to certain prescribad Federsl otandards. See 45 C.F.R.

§$ 1n0a.101 {1975). For example, the standards require that all
procurement traunsactions ba comlucted in a manner which will provide
for maximm open and free competition, 45 C.F.R. § 100a.103 (19735),
and descriptions of technical requiremeats contained in invications
for bids shall not contain features which wmduly restrict comspetition.
See 45 C.F.R. § 100a.104(b) (1975). Under standards similar to these,
wve reviewaed a complaint involving s contract awarded under a grant by
HEV against applicable State lav bearing on the issue., See Ampex

- Corporation, B-1£4562, Octobex 6, 1976, 76-2 CPD 311.

After carefully reviewing che record and based upom our owm
investigation, we have concluded that, as a prantical mstter, only
ar. RCA video recorder could have completely met the specifications
set forth in the invitation to bid. For example, the headvheel panel
assembly specified in the invitation is a proprietary RCA feature.
Moreover, the recorder is not available through RCA dealerships or
digtributorships. It cen be purchased only directly from RCA. This
conclusion is supported by the failure of OETA or HEW to deny tha:
the speciiications were drafted "sround” the RCA recorder.

The firsc issue we face is whether under Oklahowma law, OEIA
could have properly advertised for a video recorder using spec-
ificacicns which only an RCA recorder could have met.

In Woolsey v. City of Tulsa, 216 P. 126 (Okla. 1923), the City
of Tulsa prepared specifications for a new incinerator plant, solicited
and evaluated bids on the basis of the specifications, and )
subséquently awarded a contract to one of the bidders for the
construction and installation of the new plant. The plaintiff
contended that the City waz not authorized to enter into a contract
for the purchase and fnstallation of an incinerater plant without
first having adopted in advance definite plans and specifications
for tha type of plant Gesired.
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The Supreme Court of Oklahowa, in rcjocéing plaintiff's argument,
held that: )

"It being the object of tha law to secura
coapatition, the board of commissioners must
. determine in each case what competition the
nature of the case will udmic, and in good
faith the public officials intrusted with the
performance of this duty sust pursue the
best method to secure it. Therefore, if they
invite bids for a particular thing or process,
they sust endeavor to sacure the beat competition
possible in the circumstances of each iIndividual case,
.and if the thing desired happens to be controlled by
on: person, or concemm, it is obvious to exclude
everything alse which might be substituted for such
exclusively. controlled article would be to corruptly destroy
the essential purposes for which all statutes providin
for competitive bidding were enacted.” (Esphasis added.)

Based upon a reading of Wcolsey, supra, we coriclude that if other
than an RCA recorder could have satisfied OETA's needs, then the invi-
tation to bid, which contained, in some msasurs, proprietary RCA
specifications, would have been improper inder Oklahoma lawv.
Unfortunately, the record does not reflect why OETA considered all
of the RCA features to be essential to itr needs. However, NETA's
offer to waive any technical specification strongly suggests that the
proprietary and other RCA features were not essontial and, consequently,
the specifications in the ianvitation to bid could be considered to
have been unduly restrictive,

If the RCA features were essential and considering the fact that
the video recorder could ba procured only from RCA, OETA should haeve
considered applying to HEW for approval to purchase the video recorder
on a negotiated sole-source basis. In this regard, we nole that
45 C¢.F.R. § 100a,105(a)(2) (1975) provides that:

_ "(s) Procurements may be negotiated by State or
local government recipients if it is not practicable
or feasible to use formal acvertising. Generally,
procurements may be negotiatzd i{f one or more of
the following conditions prevail:
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*(2) The matarial or sarvica to be procured
is asvailable from only one persom or firm; all
contesplated sole source procuressénts vhere the
aggregate expenditure is expected to exceed
$5,000 sha’l be referred to che Commissioner
for prior approval;"

The next issue we foce is whether under Oklahoma law, COETA
eould have reserved the right to waive any technical specification.

Oklthm lav requires that louc:lut:l.onl for public contracts

coutain definite specifications which will permit the evaluation of

bide on' a common basis. Hannon v. Board of Education, ‘107 P. 646
(Okla. 1909); Woolsey, supra; Flynn Const. Co. v. Leininger, 257 P. 374

(Okla. 1927). As tiue Supree Court of Oklahowma stated in Flynn Const. Co.,
supra, "% * # gLl the courts are agreed that competictive bidding weans

bidding upon the sam: thing, upon the identical undertaking, upon the
same material items in the subject-mitter.” The purpose of this re-
quirement is to obtain the benefits vhich flow from competition, to
protest the public against collusive contrsczs, sud to prevent
favoritism. Hannon, supra; Woclsey, supra.

There seems to be no doubt that the detailed specifications set
forth 1in the invitation to bid under consideration here would have
permitted the evaluation of bids on a common basis. However, had
Ampex or another bidder submitted a bid which deviated from the spec-
ifications, OETA could not have possibly evaluated l:he bids on »
common basis, as required by Oklahowa law.

We note hera that the record reflects a concerted effort on
the part of OETA to encourage the submission of a bid by Ampex
with a reasonable pi‘ospect of acceptance for equality purposes.

- Although OSTA may have falt that it was encouraging competition

by reserving the right to waive any technical specification, we
find that OETA by suthorizing deviations frou specifications to
some undefined extent snd by providing no definitive criteria for
evaluating the deviations operated improperly under Oklahoma law.

However, since the video recorder has been procured, no meaningful
remedial action can be recommendad. By letter of today, we are calling
the conclusion reached hare to the attention of the Secretary of
Eealth, Education, and Welfare to possibly prevent a recurrance.

: L Ret1dt.
Deputy Coupttollekr‘cen:'ﬁi
of the United States





