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DIGEST: Employee was advised prior to a detail action that,
if she so elected, she could be promoted temporarily
but would not receive per diem while at temporary
duty station. She elected to receive per diem in lieu
of temporary promotion. Although a temporary pro-
motion was discretionary, the agency had no right
to require employee to make such a choice. Since
the agency states that the employee would have been
promoted but for the improper action, an unjustified
or unwarranted personnel action occurred and retro-
active promotion with backpay for the period of the
detail may be made.

The Department of the Treasury seeks authority to grant a
temporary retroactive pronuLotion for Ids. ruth Wilson, an Prnployee
Development Specialist, GS-12, in the Philadelphia Regional Office of
the Internal Revenue Service (IRS), under the circumstances stated
below.

According to the submission dated May 9, 1975, from Warren F.
Brecht, Assistant Secretary for Administration, M0s. Wilson was
detailed to the Newark District as District Training Officer, a GS-13
position, from December 10, 1973, to M\arch 1, 1974. Prior to the
detail Ms. Wilson was advised that she could be promoted on a tem-
porary basis to the GS-13 position, but that, if she so elected, such
action would constitute a change in her post of duty and she would not
be entitled to a per diem allowance during the detail. Ms. Wilson
elected to receive per diem instead of the temporary promotion.

Ms. Wilson later filed an internal grievance action stating that
she was denied the promotion based on a misinterpretation of regu-
lations. On review, the national office of IRS advised the regional
office "that an employee assigned to a place other than his permanent
duty station, at such a distance that it is not practicable for the em-
ployee to travel there daily, is entitled to per diem during the stay,
even if a temporary promotion is given .".Thereupon, the regional
office requested authority to compensate Ms. Wilson for performing
the duties of the G;S-13 position during the period of the detail.
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In summary, the subnmission to us states "Ihlere the agency had
decided to temporarily promote Mos. 'Wilson, if she so elected. Her
failure to so clect was based upon the misinfortration furnished by
the agency. I? The Lepartment states its awareness of our dectsions
concerning the granting of rttroactive prorrotlons and reauests our
deteri'ination in light of the fact that Nis. 1kilson would have been
temporarily prornroted if she bad not relied on erroneous Information
furnished by the agency.

Authority under which an agency may retroactively adjust an
emrployt's coirpersation Is cont.Ined In the Back P y A3ct 1 66,
codified in 5 U.S.C. S 5Z;i9 {t(70). which provides, in part, as
follows:

"(b) An employee of Pn agency who, on the basis
of an aurministrative determination or a tin ely eppetl,
Is fovnd by Ppproprittte authority under applicable law
or regulation to have undcergoric rn unjustified or un-
warrnnted nerson;el ection that has resulted In the
withirawal or r-u.' ction of aHll or a p.r of the pzy.
allowanceG, or diterentials of ths employee--

"(1) is entitled, on correction of the personnel
aPcticn, to receive for the period for which thŽ- pcnr-
sorincl actionr, was In offeCt an ant-zunt equal to ±1l1 or
ipny part of the pay, allowances. or differernticlIs, as
sp~:1i..ltb V-f t': the e:,lcyne rcrn-iilly wouild haive
cartrncd duritn that perio1 if the pcargonnel rCtion1
had not occurred, less any n ournts Qarned by hin
through other ernployrnrent during that period * * *. "

The crIte,-ria for dcterniring when an unjustified or unwarrsnted
personnel Ection has cecurred- ere set forth by the Civil Service Comn-
iimission in 5 CF. I'. j 550.803(d) and (e) (I175) which provide:

"(d) To be uni ustiffed or unwarranted, a personnel
action nmust be dctermrined to be irrmproper or erroneous
on the i of efth'r substentive or procedural defects
after consideration of the equitable, lejal, and procedural
elements involved In the personnel action.
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'(e) A personnel actlon referred to in section
5596 of title 5. United States Code, and this subpart
Is any action by an authorized officlal of an agency
which results in the withdrawal or reduction of all or
any part of the pay, allowances, or differentials of an
employee and includes, but is not limited to, separs-
tioris for any reason (including retirement), suspen-
sioros, furloughs without pay, demotions, reductions
In pay, and periods of enforced paid leave whether or
not connected with an adverse action covered by Part
752 of this chapter."

The Department of the Treasury states Its doubts as to its
authority to grant a retroactive temporary pronmotion to xils. Wilson
because of our decisions stating that "as a gcnera1 rule sn adminis-
trative chalnme in salary may not be made retroactively effective in
the absence of a statute so providing. 26 Connp. Gen, 70O (1947).
3° Conmp. C-n. 583 (91ri0), 40 Comp. Gen. 207 (1960). " The Depart-
rament Llso nctes, however, that we have allowed retroactive salary
adjustments where administrative errors have deprived an ernployee
of a rlght granted by stptute or ri:eulation or have resulted in a failure
to carry out ncndiscrEtionary administrative regulations or policies
as, for exarmple, in 21 Com p. Gen 3GfJ, 37W (IS41), and 34 Comp.
Gen. S30 (515).

Those decisions predated the enactment of the Back P...y Act of
19661 5 U. S. C. 5 55vu6 and, altho")u'ik we have coltinuefl to follow
the earlier decislons, wve have reco.nizcd that the 1 P5G Act provided
additional authority to nmake retroactive salary adjustynents and have
recogmized tbat the erroneous acticrns involved in the earlier decisions
would also constitute "unjustified cr unwarranted personnel action's3'
urnder 5 U. S. C. 5 5590 ( 970), and consecucntly be remediable by the
payment of b-ickpastY. 54 Corp. Gmn. 312 (1074), 54 Corip. Gen. 435
(i974), 54 Comp. Gen. 883 (1975). Since 5 U. S.C. 5 55SG provides
broad stattutory authority to rectify c^rroneous personnel actions by
providing backpay to employees injured by such actions, it effectively
covers thoce cases which previou. y could cnly be handled tinder our
'l dministrative error" exceptions to the prohibition against retro-
active salary payments. l.lso, we believe that instances involving
.unjustified or unwarranted personnel actions are taken cutside of the
rule againat retroactivity by the Jvack P-.;y Act of 1 66, s Hence,
in tie preoctii case uad in the future, vie will.apply the standlards of
5 U. S.C. g 55E6 to such cases.
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Here the regional office of IRS, in exercising its discretionary
authoerity to promrote Ms. Wilson on a temporary basis, gave her a
choice Detiveeii the promotion or per diem in lieu of subsistence in
the inisbtakern e :nception that a temporary promotion effected a change
of sl.ttion. 'T ie record indicates that Mis. Wilson was to remain in
th. a)Ke-wark. '5iJ.trict only during the period of the detail December 10,
1 973, to Marchi 1, 1974, not permanently. Since the detail away from
is. .'J. iil scon'. tation was for a short period of time and she was to

retr~n to h r old station, it is clear that a temporary promotion dur-
ire t} e detail would not effect a change of station. Under 5 U. S. C.
,5 ',2 (e) (Of. ft ), an employee is entitled to a per diem allowance pre-
scr'zibed by the agency concerned for official travel away from his of-
fic~i.l station. therefore, the choice offered her was improper. See
g-nc~rally9 Y' vr of Levrine, 54 Comp. Gen. 310 (1974).

The I-. national office has found that the regional office erred
in Jfailing to preperly advise Ms. Wilson. The Department of the
Trcasnry, in submitting the matter to us, states that "Ms. Wilson
wculd, have bQ?.n temnporarily promoted if she had not relied on er-
roncous information supplied by the agency.

We, therefore, hold that an unjustified or unwarranted personnel
action occurred that has resulted in the loss of pay for Ms. Wilson.
As pointed out in B-175275, June 20, 1075, 54 Comp. Gen. 1071, an
unjustified action may involve an act of omission including failure
to promote. In the instant case MVis. Wilson was offered an improper
choice between a temporary pron-iotioan andc per diern, and, but for this
improper choice, Ms. Wilcen would have received a tenmporarypro-
motion. In fact, as stated above, the agency had decided to process
a temporary promotion prior to the commencement of the detail con-
tingent upon her election to forego a per diem. Under these circum-
stances the general rule against retroactive promotions stated in
54 Comp. Gen. 263 (1974) and prior decisions does not apply.

Ms. Wilson is entitled to a retroactive temporary promotion to
GS-13 and an adjustment of compensation for the period from
December 10, 1973, to March 1, 1974, if otherwise proper.

'Deputy- YtE
Comptroller General
of the United States
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