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Date of retirement of members ordered
home to awalt retirement orders

MATTER OF:

A member who ie ordered to his home in an
sweiting order status pending action on wnether
he will be placed on the temporary disability
retired list is entitled to active duty pay and
allowances for the period he is in that status
until delivery of orders notifyinz him of his
retirenent or of official advice that he has
been retired.
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Subsection 11685(a) of title 10, United States Code provides:

“(a) A member of an arm -d force may not be
discharged or released from active duty until his
discharge certificate or certlxlcate of release
from active duty, TLSPeCthGl , and his final pay
or a substantial part of tnat pay, are ready for
delivery to hlh or his next of kin or iegal
representative.”

Further 37 U.S.C. 903 provides:

"A retired nember or former mewber of a
uniformned service, or a mewber of the Fleet
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Teserve or Fleet iarine Corps Reserve, who is serving
n active duty is entitled to the pay and allowances
to which he is entitloed, under this title, for the
grade, rank, or rating in which he is serving. In
addition, while on active cuty, he 1s entitled to the
pay and allowances, while on lszve of ebsence or while
sick, of a member of a uniformed service of similar
crade, rank, or rating who is entitled to basic pay.

The decision 32 Comp. Sen. 312 (1953%) holds that a member who
has notice thal retirement orders have been issued prior to thelr
affactive date ie retired on the effective date of those ordears

even thouslh thov have not been delivered to him. Such a member may
continue to rececive pay for active service actually perforsed only
under the de facto rule. That is, a meaber who had timely tnowledge
of his retirement date Lut continued to perform active duty there-
effective date purport-

and allowznces raceived

~

The Seourt of Claims in the case of Crist v.

124 G, o1, 223 (1922) and the decizion of this
TCen. 429 (197%) zuthorized continunance of active duty
receint of retirement orders. Those dacisions were no
the de facto rule, but rather referred to law pow codified in

37 1.9.C. 903, and indicated that retivement orders do not become
cffoctive until delivered to the service member and that the mem-
bar is entitled to active duty pay until that time.  In these

casos tha mewbers performed continuous duty at a military installa-
tion and theiy firsL notice of retirement was by dalivery of the
orders.

The contention has becn made that members sent home in
avaitinn order status are on notice that they will be retired. It
has conzistentiy been held, however, that a member ordered home to |

gwait orders assigning him to further duty rem aing in an active
duty status, and is entitled te active duty pay even though he
performs mno military duties. ‘fembers ordercd home to awalt final
determination with regard to disability retirement, therefore,
should bo considercd in a full active duty status subject to such
military orders as may be issued until they actually receive

.
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notice that retirement has been approved or receilve orders requir-
ing some other action, '

The fact that a member in the circumstances at hand knows ) .
that retircrment orders willl probably be issued at some unknowm
date In the near future would not be the egquivalent of the knowl-
edge that retirement has been approved. Accordingly, bis service
coutinues until notice, by delivery of orders or officlal advice
that crders have been issued placing him on the retired list.
. iew of the above a member ordered to preceed home to swait
retirement orders ghould be considered retired upon dalivery of
tifyving Tiin of his ratirement or of officiszl advice that
t orders have besan issued,
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