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MATTER OF: Date of retirement of members ordered
home to await retirement orders

DIGEST: A member who is ordered to his hore in an
a-waiting order status pending action on whether
he will be placed on the temporary disability
retired list is entitled to active duty pay and
allowances for the period he is in that status
until delivery of orders notifying him of his
retirement or of official advice that he has
beea retired.

Vie have for consideration a question involving the effective
date of retirezent of -ilitary personnel who hlave been ordered home
to await retirement orders. Specifically, the case presented
involves an enlisted r._ber who had comapleted all processing inci-
dent to ridsceLnnt orn the tceporary disability retired list but was
ordered hon.e ,rior to tue actual issuance of retirement orders. 'c
departed ior nc;me on 7patc, '. 27 ,d r -irc;aet wns spid to nave

been approve6 Septeiber 29 witis an effective date of September 30.

Notice of reLirecn.1 t n as dated (kctober 3, however, t eo me:ber did
not receive that notice a: hils hO;Te until hovember 9. ½ie delay i
notifyin- tihe nt.,snoer wos apparently not due to any action he took
but resulted from th failure of the service to zail tlhe retirecm,-nt
notice to him at tne home desig-nated in his orders until sometime
after retirement was approved.

Subsection 116S(a) of title 10, United Stantes Code provides:

t(a) A member of an armed force may not be
discharged or released from active duty until his
discharge certifi-cate or certificate of release
from. active cuty, respectively, and his final pay
or a sub)stantial part of tiaat pay, are ready for
delivery to nitc or his next of kin or legal
representative."

Further 37 U.S.C. 903 provides:

"A retired mraeber or former member of a
uniformed service, or a member of the Fleet
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rzeserve or Fleet .4ari.ne Corns R'eserve, who is servin-

on active duty is entitled to the pay anid allowances
to Whlich lhe is entitlcd, under this title, for the

grade, rank, or rating in which nho is serving. In

addition, whaile on active duty, hc is entitled to the

pay and allowances, while or. lneve of absence or walile

siclk, of a meirfier of a uniformed service of si-;ilar

-rade, rank, or rating who is entitled to basic pay."

She dec-sion 39 Comn. Gen. 312 (1959) holds that a mertber who

has notice t;at retire.lent orders have 'been issued orior to their

eafective date if: retired on the effective date of those orders

evenP) thouih tlo h'Viva. not been dcelivered to him. s' uchL iaen er ray
continue to reccl''na Day for active service actually perforonecd only
untear te d' ?fato rult . That is, a eub-mer whio hiadt timnly Vylowleclge

of hits rcti.rcnnent Oatte 1but continued to perfor.ml aotive duty tihere--

aftcr unrdar orears L.-suedl sibsequent to such eff*ective date utirport-

iY1 L-U i:oUeiay r.ircnnnt, S rt1 1 n d . 7.s rnceivecl

for such roirio cd since hle had no k-.o-.71ecda of the laci; of leal

author ; ity to conti.nue hin on active duty.

'.77he cort of Clais ir the case of O<ri-. st v.r Un i7tc ii tt e.r

1246 C t. CIl . _25 (1952) a-nd th, dCeciiomn of thLis .,_f .cf 4 Co-p.

Cen. 429 (197') author'izeJl continuance of activec' du-y pay luntil

recc.-int of retirC7e1rt oroersf. Those decisions verre not OasLed on

the dc facto rule, but rather referred to law nrow7 codified in
37 '1.SC. C,903, and:tsl indicat2.l tat retirement crd^ers dto not become

effcctivc until dclivere'd to 'tOe scxrvi.c e mopr end that the re,-

ber is ent:Lted to active d uty pay unltil tnat tilme. In these

casCs tUne r.ie. oers perfor,-.ed continuous duty at a -military installa-
t;On and thzeir first notice of retirement was by delivery of the

orders.

'fhe contention has been iiade thAt members sent home in an

awaitinc ordler status are on notice that they Will be retired. It

has con3istentiy been held1, how7ever, that a mer."ocr orderac none to

awai.t ordler1S assigni.in- '-ims to further duty re-,ains in an active

duty status, a-ad is entitled to active duty pay even thouch he

performs no nilitary duties. '"cmners ordered home-. to au.ait rfinal

detcrrination -withl regard to disability retirenant, therefore,

shiould be cons-idered in a full. acti.ve duty status subject to such

irilitary orders as wny be issued until they actually receive
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notice that retirement has been approved or receive orders requir-
ing- some other action.

Tr1e fazt .that a ne-.ber in the circumstances at hand -knows
that reTira-ent ordcrs will probably ;'e issued at soIc unk'.no-n.
date in the near future would not be thre equivalent of the knowl-
ed-e tnat retire-,,ent has bean approved. Accordingly, his service
coitinues until notiLce, by delivery of orders or official advice
that orders have been issued placing; hiuJ on thle retired list.

ITn view of the above a mecibjer ordered to proceed hoe to P-wait

retirenLen-t or.ers Shouln be considered retired u-on dIelivery of
orders noti.fyin- hiu of his retireent or of official advice that
retire-ment orders have been issued.

,--, CoMptroller General
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