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COMPTROLLER GENERAL OF THE UNITED STATES {
VASHINGTON, IV.C, 20348

. aa&
B~179446 Novenber 26, 1973

Pon Lez Llectrenice Company, Incorporated
c/o Haas and lajarian

Attompeys at Law

451 Jackson Otreet

$an Pranciceo, Califoraia 94111

Attenticny Louls N, Haas, Zsquivre

Centlemeng

Raference 1e made to your letters of Aupust 10, 1973, and

Septamber 71, 1973, protasting against the rejoction of the technical
p)ououn‘ gubiticted jointly by you and another concern under stop no
of a tvo-ctep procurcment under invitation for bide (IFD) No, NC63)4-
73-03-1404, requant for tochnical proposals, issued on February 14,

1273, by the lavy Regdonal Procurcmant Office (HRY'ND) Oakland, Cnltfornia.
Tha Dvocur‘unwt is for a Contrally Controllod Interconncetion Syston
(C0I5) whieh 1is to be installed and interfaced with tha Combat Syatens
Ifaintenance Training Tacility now under construction at the lare Ieland
Haval Shipyard, Vallejo, California, In addition you have subn’tted a
clain for §20,000 on the basis that your proposal was not fairlyv con-
siderad by the procuring activity. TFor the reasons stated baeicw we
conclude that your protest is untinely and with raspect to your claim,
ve nust daecline to consider it,

As backpround, the Raquest for Technical Proposals (RTV for
step one iscued on Fabruary 14, 1973, cncouraged offerors to rubmit
multiple technieal proposals presenting different approaches, Pro-
spactive offorors wvere advisced that upon final dotermination by the
Covernment as to thn accaptability of the technical propoaala ra-
caived, the ITD would be issued to those firms submitting accaptable
techiical proposals and that the bids to the second stop must ba
based on the bidder's own tcchnical proposal, The RTP stated thuet
a pre~technlcal proposal conference would be held on March 7, 1873,
to explain tha CCIS specifications and requirements, Offerors were
agked to subnit in writiung, any questions regarding the specifica-
tions and requivenents at lenst seven days prior to the pre-technical
proposal confererca, Offarars ware further advised that the questions
would be discussed at the confarence and that individual repliea
would not be made, Four attachments werc appended to the RTP 2n-
cluding: (1) a Daseription of the Supplica/Services and Instructions
and Information TI'or Offerurs' (2) a Devalopment Spoecification for the
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CCIS; (3) the Requivements for Tochwlenl Froponnls; and (4) Critoria
For Evaluation of Tachnical and Management Proposals, Attachient (4)
included 15 eriteria for cvaluation of tochnienl proposalo end 7
critevia for evaluation of managenoent proposals, Offerora weve in-
formed that tachinica), proposals would be glven 75 percent weight and
that managemont proposals would be glven 25 percent weight,

The pre-technical proposal conferenca was hald as fichaduled on
March 7, 1973, and a nunber of questions relating to the apacifica-
tions were discussud at the confer.ice, Amapdiuent 0002 dated March 15,
1973, addressed thise questions and other matters,

Four coneerns, including yours'!, submitted preoposals by tha clesing
date for raceipt of tachnical proposuls on April 9, 1973, One of your
toechnical/managenent propusals was referred to as Yroposal A and thao
other as Propoanl B, On lay 7, 1973, tha Raval llectronics Systens
Command, Westarn Divisilon (WESTNAVELEX) which 1o the cognizant tach-
nical activity, foruvarded comsents to HRVO, eopcerning the evaluation
of proposals., Your Proposal B was rated ac unaceoptabla, Your ¥ro-
posul A was ratod an "not eatinfactory’ Ip both the managerent and
technical anpects, The comnunts concaradng Proposal B were thuat your
managenent preponal did not addiass eoxtain paraevaphs of the kequire-
mants section (attachment 3 to vhe KIF)ond that your tachnieal proposal
was iIncomplete and miplead.nf, In a nurhar of instances, and you wvora
so informed in a letter of Ma; 18, 1973.. By letter of May 17, 1973,
the contracting officer adviced you that your Proposal A had Loen cate-
gorized us "reasonably susceptible of being made accaptable by additional
information clarifying or supnlierenting, but not basically changing the
proposal cubmitted," The lettor then listed the supplemental informa-
tion and explanations that wove required in the managemont and tach-
nical arecas or your propooal betrara the veview of -your proposal could
be completad. The deadlina foxr tha rcculpt of the supplemental ine-
forwation vas June 6, 1973. Meinwhlila, on Juna 1, 1973, a mocting
wvas heald at NRPO with your repiasentatives to discuss the various
problen aresas of your Proposal A, The Navy reroxts that discussions
werc aleo held with the other nfyerors subnittiang proposals which
ware catogorized as reasonably susceptible of being mada acceptabla,

The following is a summary computad by WESTHAVELEX of the final
ovaluation scoren of all offaerors bused on the evaluation factors in
attuchment 4 to the RIP:
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Management  Tachnicol — Yotal

Bidder A: (1) .o 26,2 73 97,2
Bidder B; 24,6 71,3 96,1
Bidder G; 24!1 6815 9206
Bidder D: (Don Lea) 20,5 58,25 70,15

After tha avaluation of all tha revieed technical proposals the
contracting offiecr and the Contract Review Board determined om July 9,
1973, that your vrovigad propoaal was unacceptable and that in vicw of
your low technlenl wmerit score, further dizccussions with you would not
be feasible, It was further determined that thorn vora sufficlont
acceptuble propoanls to pocure adequafa price competition under otoep
two and that tha tima and affort to noke additidonal proposals acceptable
was not in tha bast Interesto of the Governuent because of the urgency of
procuring and ingtalling the CCIS in the Comhat Systema llaintenanca
Training Faclllty, The procuring activity relied on Armed Sarvices
Procuracient hepulation (ASPR) 2-503,1(e) ae the lepal authority for
this determination. We have been advined that Lida wmder step tvo
vere opened ag schicduled on faptember 14, 1973,

. By letter of July 9, 1973, you wera adviced that your proposal as
reviged on Juno 6, 1973, had been categorized as unavceptable and that
further ravinions would not ba considured, Tho Navy weports that while
tho letter to you was iIn geneval texms with respecet to the doflciencies
in your proposal, the coantracting officer would have bieen willing to
mw ot with you to point out tho difficicncies which made your proposal
uacccaptabla. Apparently you did not notify the contracting officer
thet you vero dissatisfied with the rejection letter,

The record indicatas that sulisequent to the rajection notica you
met with a'WeSTHAVILEY. ropresentative on July 26, 1973, to discuss thae
rejaction of your proposal, You apparently indicated that you intonded
to protest the rejectimm of your proposal and you waxe advised that any
puc protast should be £1lod with lIRPO, tha contracting activity. About
the same tina you had a telephona conversation with another individual
at WESTHAVELEX to met up a meeting uvith a Captain Feit, You ware advised
on July 30, 1973, that while Captain Felt would meet with you, ha
could.not discuns the subjact procurement with your raprneentacives and
that eny such dincussions would have to be with WRPO, Apparently you
had no further contact with cither WESTHAVELEX or NRPO, nor did you
rile any protost until your letter of Aupgust 10, 1973, to our Offica,
witlch was raeceilved on Augunt 31, 1973,
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First you have protasted the adequacy of the specifications in
the sclicitation convending that thoy were misleadiug and comfusing.
S8ince mny allepgod impropriaties in tho epecificaciona should have
baen apparent prior to the closing date for rcceipt of tachnical pro-
posals under step one, wa considor youe protopt against cuch lupro-
priaticc at this tima wtimely, Sea section 20,2 of our Intorinm
Bid Protest Procadures and Standards, and 52 Comp, CGen. 184, 188 (1972),
Furthegrora;-thae proper tima for vesolving this type of objaction.
vould- hiave been at the pre~techmical proposal conferenca refeired
to above, whiclh was desijned for such purpooe,

Tho sacond aspect of your proteat concerns tho rojection of your
proposal as unaccaptablae, In this repard, you have offared rebuttnl
argurnents to the technilecal defilciencias found in your proposal by Wavy,
In addition, you hava antieipataed that your protost on this isaue mny
nnt ba ‘considared tirely, In this regard, you argue thut sinee notlez
of tha rejection on July 9, 1973, you have been seceking clarification
of the raansons for the rajection but that you did not pursus this with
the contracting officer "beacause of tho conclusive nature of the lottew
dated 9 July 73, and i % % past exporience with the Procuremant O0ffica,
which collectivaly entablished that further dialogue with adreinictrative
personnel would ba futilde," You assord that tie timelineso atandards
regarding protests should ba velaxed in two~step procurements Jn view
of tho conplexitics therein tu give protesters the opportunity to
"thoroughly oxhaust all rattaers of protest with the procuring agoncy
before protesting to GAO," You furthar aasert thaet thls is a casc
of "good caune show! since you continuad to pursuc the matter with
the procuring activity and consideration of your protest at this tivo
would not be prejudieial to the Government ov the other offeroxs. In
this regurd, you have cited 43 Comp, Gen. 255 (1963), Finally, you
hava agsarted that inducing an offcror to revisa its propoecal when the
agancy kncw or had reacon to know thak the revised proposal would not
be narlously considored ralses an iseua aigniflcant to tha procurement

process,

Bection 20.2 of our Interim Bid Protast Procedures and Standards,
pupxa, provides:

" » & & In othar cages, bid protests chall ba filed not
later than 5 days after the basils for protast 1w lnowm
or slionld hava been known, whichever is carlier., If a
protest has heon filed initially with the contracting
agency, any subsequent protest to the General Accounting
Office £ilad within 5 days of notification of advarsa
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agency action vill ba conelderad provided the initial
protest to the agency wasg made timely % & &,

"(b) The Comptroller General, for peod cruse shown, or
vhere he detornines that a protest vals:a issues sizni-
flcant to procurerent practices or procndures, may con-
sidor any protest which ia not filed timely,"

It 1s our view that the busis for proteat becama known as of the
date you received the letter of July 9, 1973, advising that your pro-
pooal vas rejected ar wunaceceptabia, We beliave that the “conclusive
natura’ of the rojection of your proposal wnes reasonable notica that
any atterpt to aduinintratively racolve the wmatter, particularly by
contacting pavaonnal unrelated to the copnizant procuring activity,
would be futlla, Since you did noc protost to cither the cognizant
procuving activity or to our Oifice witil over a month after you
were ndvised of the basis for protest, your protest is untimely, See
B-177592; May 16, 1973, Furthermore, even if we conaidor your con-
tacts with pervsounel. at WESTHAVELEX for tho purpore of obtaining
explanations and Information as to the besis for rejecting your pro-
posale as a tinzly protest to tha contracting agency, your protest
to our Offica was not filed within 5 days after being advised that
Captain Feit would not discuss t'.e subject procuremznt and was
therefora untimely, Section 20,2, Intarim Bid Proteat Procaduras
and Standards, supra, TFinally,.ve find no hasis for mahing a
special exception to the timeliness requirement in this typa of casa
since the technlcal problems related to the rajection of a proposal
under step ono of a two~step procurerment are no greater than in
naegotiated procurement whera n¢ -such exception applices. B-177592,

suUpra.

"Good cause showm' genarally rafars to sume compalling reason
bayond the protaster's conirol wiich has prevented hinm from £1ling
a timaly protest, Seae 52 Comp-' wén.w20, 23 (1972)., You hava not
offeyed any reason as to why you did not protest within £4ve days
aftor the basis Loy your protest oeccame knovm, excapt that you
wished to pursue tho matter with VESTHAVELEY. personnal, Wa do not
conaldar this to be sufficient to meet the eriteria whero, as in
this case, there ia no reasonable besis to assume thuat this would
sarve any useful purposc.

In 43 Comp., Gon, 235, sup:i, cited by you, an agency rajactad
a propesal as unacceptable but inilled to give prompt notice of thia
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determination to the offeror, Upon boing adviced of the unagcapt-
ability of its proposal afier thoe closing date for receipt of xe-
vicions, the offaror nevertheless subpitted an amsndoment.making its
proposal acceptablae prior to opewing of the atep tvo hids, Gince

the agoney's failure to give prompt notice of tho reojection vag

found to be tha prime factor which pravented the company from sub-
mitting ite revinions In a timely rawmer, we found no objretdon

to considering the rovielona even after the date cet for submitting
puch rovisions, In our viey, the dnctunt case is not one vhere

soma agency actlon prevented you from protesting in a timely manner;
theroforae, we do not consider the cited case to he applicabla here,
At any rate, ao noted above, your protect after tha adverse action by
WESTHUAVLLEX was not timely, Purtharmora, considerinp that bids

hava now been opened and that any further delay would jeoperdize the
scheduled installation of tho equipnent upon coriplation of tha
facllity at Vallejo, Cnlifornia, it cannot be sald that conuideration
of your protast at this tima would not be prejudicial to tho other
bidders or to tha Governmznt,

Finally, you have contended that the charge that you ware in
bad falth induced to subrit a vreviscd proposal conas within the
exception to the timeliness rule «s 1t 1ia en "iasve signiflcant to
procuremznt practicas or procedures," eiting section 20.2 (b) of
our Interim Bid Protest Proceduren and Standavda, vhich wa have
intarpreted ao veforving "to the pressnes of a principle of wide-
spread interest," 52 Comp, Gen, 20, supra, TFor support of your
charge of bad faith you rafer to tho letter of Hay 17, 1973, vhich
you have catepgorized as a "conditional accaptanca' and tha macting
of June 1, 1973, You atate that it was agreed at the meeting that
your “sarial! approach was 'perfectly gound" and that your proposed
project manager for the CCIS was "enthuaiastically accepted.”

The Navy's rasponse is that vhile your project managar vag .
lintened to attentively, he was not “wcnthusdastlcally accopted” jthat
the "eerial mode" proposed by you was considered an acceptable alter-
native 1f spacifleation raquirementn such as the spead of tranomission
would ba mee; that it was strassed by Navy that tho '"ifs" had to be
removed fronm your proposal; and that you were advisad that "it was
imperative that the specifications be et and that the quality indi-
catad ba aclilaved since it was expected that the system would ba in
usa for at least 25 years," The Navy denies that it made any stato-
ments calculatad to mislead you into bulieving that you would be
assurad of qualifying for stap two.
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ASPR 2-503,1 potes forlLly the proccdures for avaluating technical

propoénla in a tw-atep procuyranent, Upder the proccdure get forth

in ASPR 2-503,1(c) proposnls under atop ona may be placed in one of
three categoriesr (1) acecptabla, (2) veasonably sugceptible of belng
-made acceptable, and (3) unaceeptstlo, The recoxd indiantes that your
proposal, wan initially placed in categony (2) in goud faith based ou
advicae ryoa ULGTMAVELLX teeliniesl personnel that your proposal wno

"not eatinfactory" in cevvain ereas, Flacing a proposal in catepory

(2) 16 not a conditlonzl azceptanca as you contend, hut wmorely indicatnn
that dn dta prescut form the proposal cannot be definitely placed in
elther of the other two eategories, 7The edted regulation provides for
requeating additional information from the offeror .Jor purporae of fuvther
evaluation, In this cesoe, after acting in accordance with the procedure
sat forth in the repulation, it vas detevnined based on an evaluation of
the additional infeumution furnished by you ¢hat your proposul should be
categorized as unacceptable., Lepnally there 46 nothing to preeclude the
agency fron determnining yovr reviscd proposal. unacceptalde if after eval-
uation of your revinicns it 45 determined that it does not conforn to the
cssential requirvements or epecifications even though initially i¢ vas
considercd reaponsbly pusceptible of being nede aceoptahile, Thin con-
stitutes an exercice of discretion which will not be questioned by ouy
Office undess showvp 9 be erbitrary, capelceious or in bad faith, JFased
on our review, ve do ot £4nd that the record supports the asscrtion
that you were induced into submitting a propocal when the Navy kaew ov
chould have koowm that it would not be fairly considerad., Consequently,
ingofar as you digpute the validity of tho technical dotermination your
protest is untinely and not theveforo for consideration as an exceptioa
under the cited provieion of our regulation an a “significant issue."

With respect to your claim for damagan you have ciied lleyer Products
Co,s Inc, v. United States, 140 F, Supp. 409 (Ct. C1, 19°6) and 177 I,
Supp, 251 (Ct, Cl, 1959), Uhile tho courts have recognised that biddone
or offerors are entitlzd to hava their bide or propocals coneddered folily
and honeetly for avard, they hava nlao held that any faiiura of the con-
tracting apency in this’ xepard would give vice to a cauen of action by
tha aggrieved. biddor or offeror to recover only preparation expensou,
Sea Heyer ‘Products Co., Inc, v, United States, supra; Keeco Industries, Tne,
v. United States, 428 F.2d 1233 (Ct, Cl, 1970); and Contisemtal Lusiuens -
Enterprises, Ine, v. United Statea, 452 1,24 1016 (Ct. Cl. 1971), ‘“herefore,
this 0ffica could not allow a claim in the nature of anticifpated profits,
B-%71?89. December 14, 1972, : S
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With regard to a claim for bid or propocal preparation expensecs,
standards and criteria to be applied in nllowing such a clain have
not been catablished to our knowledge, Accordingly, this 0ffice must
decline to attempt settlement of claine for preparation costs until
appropriate standnxde or criteria ara judiecially esntablished, Bee
Lonpwill v. Unitcd Staten, 17 Ct, CL, 283 (1881); Charlea v, United
States, 19 Ct, CL, 316 (1884); B~179085, Wovember 5, 1973 (53 Comp.,

Gen, ) * :

Sincerxely youras,

Panl' ¢ Dembling

For the Comptroller Generel
of the United Statce
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