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MATTER OF: 11ability of Cenersl Services Adeinistration for
: Damage to Agency Property

DIGEST: (General Services Administration (GSA) is not required
to reimburse tenant agencies for damage to agency prop-
erty caused by building failures or to lover Standard
Level User Charges by amount equal to liability insursnce
preniun paid by commercial landlords. The general rule
is that one Federal agency is not liadle to amother for
propexty demages. There {s no basis in Federal Property
and Administrative Services Act or its legislative his-
tory to create an exception to this genmsral rule where
GSA sexves ac landlord.

This decision in response to a request by the Deputy Assistant
Secretary of Defense'ddministration) for our views conceraing the
14abdility of the Gensral Services Administration (GSA) for damage to
the property of Federal agencies vhich rent space in buildings owned
or lessed by GSA.

Specifically, the Department of Defense (DOD) wants to know
vhether GSA should redkmburse agencies "for dsmage to or losses of
furniture, furaishings, or equipment which result from bufilding
fallures” where a commercial landlord would be liable “either dy
recovery from a lessor, vhers one is imvolved, or through a set-
aside for that purpose im the Federal Buildings Fund." As ao a2lter-
native to reimbursement for dameges, DOD suggests that GSA ‘'reduce
its Standard Level User Charges to the Agencies by an amount equiva-
lent to the pramiums psid by the commercial lamdlerds for liability
coverage s0 that the agencies could then underwrite their position
as self-insurers.”

The landlord-temant relationship betwveen GSA and the various
agencies is governad by the Federal Property and Administrative
Baruices Act of 1949, as amended, 40 U.8.C. $§ 471¥et seg. (1970
and Supp. V, 1975). Section 490(§)Vof title 40 provides in pertinent
part:

“% & & The Admintistrator is authorised and
directed to charge anyone furnished ssrvices,
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space, quarters, maistensance, repsir, or other
facilities (hereinafter referred to as spece
and services), at rates to be determined by the
Aduinistrator from tims to time snd provided
for ia regulations issued by him. Such rates
aod chargea shall spproximste commsrcial charges
for comparadle space and services * & &.*

Since the damages to agency property referred te by DOD are those
for which a commercisl landlord would be liable, the guestion is
shather CSA's status as a Tederal agency would affect {ts liability
to another Federal agency for damages. We think that it would.

The general rule govarning claims for damages detwesn num1
mm was stated in 3-137208./December 16, 1958:

"It has huaaruhofloqsundmtht
funde of Covernment Departments and asgencies o
subject to the control of the sccounting offi-
cers of the Coverument are not availabdle for \
the payment of claims for damages to preperty
of other Covermment Departuents and agsncies.

See 25 Comp. Can. 49, 54 snd cases cited therein.
Such boldings have been bdased upon the premise
that ownership of property fs im the GCovernment
and oot in a particular Departmemt & @ &.*

Civen the gemmeral rule which prohidbits clains for damages be-~
twear Federal agencies, recovery of damages from GSA would depend
upon vhether, in providing that reatal vates "ehall approximate
commercial charges for compsrable space and sarvices,” rather than
providing that such rates be based on cost alons, Congress intended
to invest tenant agencies with all the rights that ths agencies
would have sgainst & commercial 4. On this 1ssua, both the
legislative history of eection 490(3)Aand our comments on the draft
bill are imstructive.

The legislative history makes it clear that the purpose for
providing that remtal ratss approximate cosmercial charges was
two-fold. The first was to sncourage tha agenciss to conselidate
their space requirements by making them pay higher rental charges
and the second was to generats extra funds to be used by GSA to
financs construction of new buildings. See 118 Coxg. Rec. 13500
€1972) (remarks of Rep. Oray). In .3;951:36,_“-{%- 18, 1971, 1in comments
aa the draft bill, we said:
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“The mathod of basing rentsl rates oz
cost recovery was rejected by CSA becauss it
would not produce sufficteut income to financs
constructisa and major rapsizs. ¥ & & It is
more economical for the Govermment to occupy
spacs in 1ts own buildings than to lease con~
wercial space, sud, as indicated abeve, thers
i{s curreatly s backlog of $900 million of
autborized but unfunded comstruction projects
which appsrently is not being significantly
reduced at the present level of construction \
appropriations. Tharefore if Q:Iu . proposed
procedurs is sdopted, there wou'! ssma to be
some merit im basing the rental av: on com- o
marcial charges rather than &t ravss deal -
to recover anly GSA's actual cost.”

In viev of the above, it seoms clear tha Comgress intended by the
veference to "commarcial" charges oaly to creats extra revenue, Dot
to invest temant ageacies with all rights ﬂuy would have sgainst a
"cmctchl" landlorxd.

Tor ths sama reasons, it {3 also clear that CSA £s not required
to lowsr its rental charges by an asount equal to that which a com~
mercial landlord weuld pay for 1iability insuvance since the rantsl
charges are not based on cost. There are many expenditures that go
into a comercial rental charge for space that are :mol applicable
to GSA. Among these are taxes, deprecistion, interest on a long-
tern debt, and profit, as well as liability inusuranca. Since it was
the iutent of Congress that the funds reprasanting the difference
between rates based on cost and commercial rates be used to finance
new buildings, the rantal charges should not be lowerad.

Of course, if GSA doev mot own the building, but is reuting it
from s commercial landlord, it ahould attempt to recover for dasages
caused by building defects. This would not be fu violation of the
rule agaiast claims for damages betvesu Federal egencies.
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. DoputyY Comptrodler: Ceneral
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