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MATTER OF: Liability of General Services Adainistration for
Dmg& to Agency Property

DIGEST: General Servces MinlnistratIon (CSA) is not required
to reimburse tenant agencies for damage to agency prop-
erty caused by building failures or to lover Standard
Level User Charges by amount equal to liability Insurance
preniU paid by camercial landlords Tb. genr al rule
Is that oa Federal agency is not liable to another for
property dsmages. There to no basis In Federal Property
and Administrative Services Act or Its legislative his-
try to creats an exception to this general rule where
GSA serves an landlord.

This decision 1 in response to a request by the D)eputy Assistant
Seretary of DefenseAmInstratIon) for our viw. concerning the
liability of the General Srvices AdmInistration (GSA) for damage to
the property of Federal agmc ies which rent *pace In buildings owned
or leased by GSA.

Specifcally, tha Department of Defense (DOD) wants to know
whether GSU shU rabrs agencies "for daage to or losses of
furniture, furnishings, or equipment wbich reault from building
failures" wh a conerelal landlord would be liable "elther by
recovery from a lessor, where one Is iwvolved, or through a set-
aside for that ptrpose is the Federal Buildings Fund." As an alter-
astive to reimburesmat for damages, DOD suggests that GSA "reduce
its Standard Level Usr Charges to the Asensis by an a*mnt equiva-
lent to the prmlms poiE by the Comercial loUdlrds for liability
coverage So that the agecles could then underwrite their position
as self-insurers."

The landlord-tenoat relationship between GSA and the various
agencies is governed by the rederal Property and Administrative
Sevices Act of 1949, as amended, 40 U.S.C. St 471iOt M . (1970
and'Supp. V, 1975). Section 490(J)Vof title 40 prov-Mes In pertinent
pert:

"* C C The iAdmiistrator is authorised and
directed to charge anyone furnished services,
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space, qurters, nlAuteaaac, repair, or other
facUlies ch Oeenafter referrod to s Specs
and services), at rates to be determined by the
Adtouitratr from tun to tVA soa Provid
for in regulations Lsse by him. Such rates
and cherges shall approximate Coma"Clal chart"
for c"Uaralo spec and servic" * S *.'

Sinc the damages to agency property referred to by DO are thoose
for u14ck a emecie1 lalord woul bel l*, the uets is
%bCther GSA's status as a Federal AgSy would affect its liability
tanother vederal &ay for damages. V think that it would.

The gwrwal ruls governin claims fee damaes between lToteral
agemel was stated la 3-137208,vDueesbC 16, 1953:

"?It bas been a rule of lo" standing that
fos of Goverunt Departmenst and. ae1el 
sub ject to the cotrol of ths off1-
cers of the Cwermet are not available for
the paynt of claim for damages to prprty
of oer Yrmst Departments mg apencis.
See 25 Coop. Cen..49, 54 and cases cid therein.
Such boldings hav bees based upon the Promiss
that OsSrehP Of property ts it te 60vermnt.
and not la a particular Depart m * * w

given the nral Ind* whish pobiits claims for dmage be-
tween Federal agewle, recovery of damages from GSA Id depeed
upon whether, it pswvilft that rental rate. "7 ehall approximate
comercial cbarge for somperable spa" and service.,' rather OAn
providfin that such rates be ased on coat ale Congress Inteodel
to tWeet tenant *g*nCIes With All the rights that the AeCies
would have against a comaercal lamdIq4. On this le, both the
legislAtive hi$torY Of seCtIon 490M(j)AM om comets on the draft
bill are Instructive.

The legislative history makes It clear tkat the purpose for
providig that rantal rts s m all c arges wse
two-fold.t
their spae reqemeuta by making then pay igher rental carges
awl the secA was to geasrate extra fuwde to be used by GSA to
fianccostt of buildings. 5. 18 Cong. Iec. 13500
(1972) (Imurko of Asp.,. oay). in: B495l36 - 1, 1971, In eamments
on OA draf t bill, we saW
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"The method of basing reatal rates on
cost recovy w rejected by CSA because It
vould not prode . fiateat 2ncome to flasce
consratlo n maor rqpw* -* * * k.It Is.
9d.OONI- 1 for th Goomnt to occp
space In Itsoabl s te to Iow ai

wa *"L pce. ad, as Wicatd Ae". tSe §

is curently a Ualag of $900 *Mlou of
authorised but unfunded eoustruction projects
which apparently Is not being si ifcastly
reduced at te 1rsen ee of to ' eio
appropition. Threoe if .........ia....... p .. ad
Proced-ra to af opted, the* " _ to be
wA Merit basi th retal on c
isrcial charge rather than at rae. 
to reover re1y GU's actual cost.

In view of the aboC e, It _m clear than Congaw intended by the
refoere to "'omsrcial' charges omly to create extra revenue, Wat
to Invest tesat agm.. with all ri*to .tby would have agalnt a
"e'onnrcuV lmano rd.

For the so" reasa, It Is also clear that GM Is not required
to lower its rental charges by an munt eqal to that which a con-

rc 11 laudlord wuld pay for liability Lrascme sInc, the rental
cberges are not based on cat. There are mn e3pexditar*e that go
lnto a comercial retal cbar~e for space that are -uot applicable
to GSA. Anmg tbee. are mm, depreciation,, Inteest on a long-
tem debt, and profit, as vell as liability 2arauce SI=e It was
the intent of Coempss that the funds rapeseat the differewei
bevaeo rates based an coot ead comercel rates be usd to finance
am buildings, *t rental charges should not be lowered.

Of course, if GSA do" not owv thet balIng, but Is resting It
from a camwridal uadlord, it should attempt to reeoer for damages
caused by building defects. This would aot be in viaLation of the
rule spinet claim for damages botveu Federal agencies.

R.Fe }X__ .-

.Deputy'j Conptrol1er Cenral .f ? ~.of the United Stetes
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.' GENERAL SERVICES ADMINISTRATION

Services for other agencies, etc.

Space assignment
Rental
Liability of GSA for damages

to agency property

LEASES
Damages
Lessee's liability

Government lessee

General Services Administration
-for other Government agencies

PROPERTY

Public
Damage, loss, etc.

. . - Between Government agencies

Liability
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