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Decision by Elmer 3. Staatm, Comptroller Besert.

Contact: Office of the General Comasela tZocureeat Law XX.
Orqanization Concerned- Department of Defens.e
Autbority., Foreign military Sale. and Assistance Act .L

93-15l: 67 Stat. 7303 .Xutermaticnal.,Socaritt Assistance sad
Arms Eport coutrol Act of 19'76 lanten l ilitary Salem Act
(l. L. 4-329; 90 State 731S 22 U.SoCC 27513.< 0.1. 10-6295
82 Stat. 13203. loreign Asaistance and elatea Pegra.s
Appropriations Act [ofJ'1978 (P.. .95-146, title Uls 91
Stat. 12353. Armed Sericsa froceruemt Act, of 1947. F.L.
94-273. P.L. 94-502.31 0*0.C. .725c. 31 0.I.C.,71. 31 U.lS.C..
74. 31 U.S.c. 53. 31' US.C.54. 31 U.S.C. 'G60. 10t'.Ss.C.
2301. '55 Coup. Gen. ,674 S5 coup.4.se 675.,57 C@UV. :SSc.
311. -6 C.P.U. 20 ,43 led. Seg. 0W10l. 40 Yed. 5S.g 42406. £2
red. Reg. 4311. axecutive'Order 11956.,i0.Elept. 9-46. .
aept. 9.-114a. M. mot. 73n-1414. S. inept. 93-189. S. Sipt.
90-1632. 3-17,1067 (19713 . 5-181469 (197)Y' 3-113606 (1975 
3-iM4911 (19764. 3.B-!185174 (19763 . 1>177450 (1977). 3-167765
(19773. B-198332 (19773.iDefenae Aqluisitiom Neplatin
1-102. Defense Acquisition Eegelation 6-1300..Defeas.
Acquisition Regulation 3-210.2. lefease Aqcuaitiome
Regulation 6-1307. DOD Instruction 2140. D0D Iautructiom
2110.29.

Ia the past, GAQ has declined to consider private party
complaints concerning plocvrenuts made under the Departseaat- o
Defense foreign military *ai.. program becesse it perceivrnl*tbat
such procurements did not involve the u! cf appropdated fiiUe.
It will now reviow the prioptiety of contract awards mmdcz this
program becaue it recodniz4s that sp;zopriatdit '2udsn aze
utilized and that.,'in view 'of the sigaificant dollar amowate
involved the area in appropriate for review.. (sEUJ
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DIGEST:

General Accounting Office (GAO),.despite
pztor decisions holding otherwise, will
undertake bid protest type reviews con-
cefning propriety5,f'of--ntract awards under
Department of Defanue (DOD) foreign ili-
tary ualesu'trNS) program. Chahge in'posi-
tion'ia,1 based on recognition that appro-
priat\Id`fifnds iae utilized in FMS:pro-
curemnts 'afid that, in view of significant
.dollar arnounts involved, area is appro-
priate for review. Prior decisions over-
ruled or modified.

Tho. General AcL6_unti'hg OffLice during the "past two
years' has declined to consider:'private party complaints
concernirg procurements made by Department of Defense
(DOD) components pursuant to the-Arm's Export Control
Act, formerlyknown as the Foreign military Sales--Act,
22 U.SBC. S-:S.2i75l''et seq. (1976). Tbi"declination
has been gr6urided-tATthe piereptlson that foreign mili-
tary sales (FMB) piocurements do not involve the use
of appropriated funds, and thus are not subject to re-
view under our Bid Protest Procedures, 4 C.F.R. Part
20 (1978).

For some titre, however, we have been aware that
at least some aspects of FMS procurements have been
viewed as involving the use of appropriated funds.
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See, e.g ., Nuqteu co. v. Unitediltates, 534
F. 2d 669 (Ct. Cl. 1976); hrahae, 'Ro- General Account-
ing office and Foreign Military Salcas 19 A.F.L. Rev.
7Ei 84-7 (1977); 43 Fed. Reg. 4010 (1978). Moreover, the
significant growth of FMS (froq fiscal year (['Y) 1970
sales of $953 million to FY 1977 sales of $11.2 billion
and an estimnated $13.2 billion' for fY 19718), coupled
with continr'Ang requests, despite our declining to
consider bid protests in the rMS area, that we review
FMB procurements, suggest that-such procurements are
appropriate for review under .urn general audit au-
thority, cf. 40 Fed. Reg. 42406-07 (1975), as a 
concommitant to our ongoing audit reviews in the Fns
area. Seefe.g., our report entitled. The Dpar'mtnt
of Defense Cohtinues to Iimprdoerly Subsidize Foreign
Military Sales, FGMSD-78-51, August 25, 1978. Ac-
cordingly, we have thoroughly reconsidered our position
and, after taking into account the views of DOD, have
concluded-for the reasons which follow that ir. the future
this Office will consider private party complaints
in connection with FMS procurements.

Uiider the FM& mrogram, the President and DOD enter
into agreements with eligible foreign'governments and
international organizations to sell them defenses 
articles and defen"'e services. Sales can be eit.nir
from DOD aiocks or on a cach sale basis-whereby the
United States Government, in effect, acts as the agent p

of the buying customer in dealing with the United States
selling company. The Uniztcd States is also authorized
under certain circumstandbs to finance the sales.

Foreign military sales'are transacted under
authority of pub. L. No. 9O-629, 82 Stat.2 1320,
October 22, 1968, as amended by the Foreign Military
Sales and Assistance Act, Pub. L. No. 93-189, 87 Stat.
730, December 17, 1973, and the International Security

~~~~~~~~~~~~JL~~~~~~~~~~~~~~~~~~~~~1
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Assiutance and Arms Export Control Act of 1276, Pub.
L. No. 94-329, 90 Stat. 738, June 30, 1976, calified
at 22 U.S.C. I 5 g71let mae. (19763 (the ActT bflie
pertinent provisions orthe Act that bear upon the
jurisdictional question concerned are sections 22(a),
22(b), and 23 of the Act, which respectively provides

352762. [S22(a)]. Procurement for cash sales
(a) Except as otherwise provided in this

section, the;President may, without require-
meitufor'charge~to any appropriation or
contract:authorization otherwise provided,
enter into contracts for'thse procurement
of dfe&nise artiql.us or defense services for
male forjunited Statem dollars' to anyj for-
seign countiry or .$'tnatifnal' organization
itf such country 6r international orgini-
sation provides the Unitf&Stfleu'IGover-
n~ent wilh. a`4tye1aSle undertakirig (1) to
pay-the full 'aobnt 'f such cn'tract which
will-;assure the"Unitid States Goveruiment
rsaihst any loss onthe contract, ahd (2)
to miake funds available in such amounts
and at, such. tifes as''may be required to
meet ifhe payments required ty the contract,
mnd any daiat4qs and 'costs that may accrue
from'the canc'ellationdof much'contract,, in
pdvance of -theitime iuchpa'mentm, daimagea,
or costs are due. Intidrest shall'be 6Idarged
on iny'net ,amount by,`whickhany such country
or international ofgqahzati'on is'in arrears
under all of its outsdanding unliquidated
depepdabie undertakinigs, consibered collec-
tively. The;?rate of interesetcharged shall
be anra~te nt. lesa than a rate determined
by the Sedretry; of the: Treasury takling
into4'conMideratidn thedLurrent avera4.1e
market yield on outstaiding short-tePm'
obligationtsof the United States an of the
last day of, the month preceding the net
arrearage and shall be computed from the
date of net arrearage.
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O(b). :522(b)). The President may, if he
determines it to be In the national in-
terest, issue letters of offer under this
section which provide for billing upon
delivery of the defense article or rendering
of the defense service and for payment
within one hundred eand twenty days after
the date of billing. This authority may
be exercised, however, only if the Pres-
ident also determines ihat lehe emergency
requirements of the purchaser for acqui-
siti6n of such defense articles and services
exceed the ready availability to the
purchaser of funds mufficient to make
payments on a dependable undertaking basis
and st ubuits A6t h determiniftions to the
Cobnress togetier with a special emergency
request for authorization and aptpopriation
of additional-funds to finance .suchdpur-
chases under this Act. Appropriationu
available to the Department of Defense may
be used to meet the payment!'; required by
the contracts for the procurement of de-
fense articles and defense setvices and
shall be reimbursed by the amounts subse-
quently received from the country or
international organization to whom articles
or services are sold.

"52763. [523]. Credit Sales
The President is authiorized to finance
procurements of defense articles and&'le-
fense services by friendly foreign coun-
tries and international organizatidns on
terms requiring the payment to the United
States Government in United States dollars
of-

(1) the value of such articles or services
within a period riot te exceed twelve years
after the delivery of such articles or the
rendering of such services; and
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(31 intetest an thetunpaid balance of
that obligation for payment of the value
of such articles or servicem at a rate
equivalent to the current average inter-
eat rate, as of the list day of the month
preceding the financing ofjsuch procure-
ment, that t's United States Government
pays on outstanding marketable obliga-
tions of comparable maturity, unless the
President certifies to Congreas that the
national interest requires a lesser rate
of interest and states in the certifica-
tion the lesser rate so required and the
justification'therefor.'

-Ih order.Ito carry out these provisionsS the
PresidightbylExecutive Order Ao. 11958, January 18,
1977, 42 Fed. Reg. 4311, delegated the responsibility
of administerlng all'of section 22Ca) and all the
functions of section 23, except the certifying of
'a rate 'of interest to the Congress as provided for
by paragraph 12) of that section, to the Secretary
of Defense. Under this grant of authority, the Secre-
tary has esiiblished the Foreign Military Sales Trust
FGUnd to miui4§e funds received from foreign customers.
'See U.s. Depirtment of Defense, Military Assisfance
iiid Sales Manual, Pt. XIt, para. 2b and 3, Change
17, February 1, 1978, and DOD Instructions 2140.1,
2140.3 and 2110.29. Funds deposited into the FMS Trust
Fund are required by the terns of 31 U.S.C. S 725s
(1970) to " * * be deposited into the Treasury
as ttutst 'fimndsei'th appr'opriate title * * *." Section
725s further provides that . * * * all amounts credited
to such trust fund 'accou'nts are Appropriated and shall
be disbursedl'in''compliance with the terms'of the trust
**tU * nursiUfnt to this section, funds received
from fore'igniL'ustomers'are deposited in Treas'ury
account '97-11X8242, !kl'van'cas, Foreign 'il'iit~ary
Sales." Funds arey -;tin either disbursed directly from
'the Fund, for contracts that directly cite the Fund
as a source of funding, or are transferred from the
Ttust Fund to a DOD appropriation account and then
disbursed.
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We first considered the' questLon of our bid
protest jurisdiction over FHS protresmenta under;.;l
section 22(a), 22 U.S.C. 5 2762(aI),in eledynamics
Division of AMBAC Industries (Tuledyannaics) 55 Coup.
Gen. 674 (1976), 76-1 CPD 60. The protest concerned
the award of a non-competitive contract by the Depart-
mentcpf the Navy. The Navy cha12e gad our jurisdiction
to render an authoritative decislos on the merits of
the protest because the contract costs were charged
against the Navy's FMS Trust Fund that consisted of
payments made by foreign governnents. We agreed that
we had no jurisdiction in the Ma tter because the con-
tract did not involve payments from appropriated funds:

"From the foregoing record At is suffi-
ciently clear that thisdcontract will not
involve payments from appropriated funds.
It is well established that this bffice is
without authority to render authoritative
decisions with respectUto prociurements
which do not involveeiperdiLture of ap-
propriated funds. 9-17i067, atrch 18, 1971.
Our bid protest juriislictlon iJfl based upon
our authority to adjust and mettle accounts
and to certify balances in the accounts
of accountable officers under 31 U.S.C. 71,
74 (1970). Where we do not have such
settlement authority over the aacc6unt con-
cetratd, we have declined to consider
protests on the grounds that we could. not
render an authoritative dectsion on the
matter. See Equitable Trust Bank, B-181469,
July 9, 1974, 74-2 CPD 14 aand IteIco, Inc.,
B-183696, May 5, 1975, 75-1 CPA 276.%
55 Comp. Gen. at 675.

In Keco Industries Inc., s-154911, 8-185174,
June 1, 1976, 76-1 CPD 352, we ecterlded this rationale
by refusing to take exception to the award of a contract
involving payments from; nonappropriated funds merely
because appropriated funds may ber used by the procuring
agency for processing and administecing the contract.

!l
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In Conmolidated Diesel Electric ComPany, 5-1774 0,
Jat%:ary 6, 1977, 77-1 CPD 7, we further extended our
holding in Teledynamicm by expressing the view that,
even though payments to a contractor under a section,

t 22(a) sales contract were Initially made from a Unito]
States Army appropriation Lhat later was reimbursed
by funds furnished by the foreign customer, this warn
an insufficient use of appropriated funds to provide
us with jurisdiction given the mere incidental and
temporary charging of the Army appropriation pending
reimbursement.

We reached a similar result in Aeroubnirt Cor-
poration, B-187765,'June 13, 1977, 77,41 CPD 424, where
we-iiflined jurisdiction over proteutinvolving a
transaction under section 22(b) of the Act on fhe
ground that " * * * the use of appropriated funds
serves erely as a temporary convenience for what is
essentially a purchase ultimately paid for from non-
appropriated funds * *

In VerneCorporation, B-188332, June 2, 1977,
77-1 CPD 386, we declined jurisdiction over a protest
involving a sale of defense articles financed pursuant
to section 23 of the Act. We stated:

"While in the instant cace the United States
Government is the nominal contractor, * * *
the funds fbr this procurement are borrowed
by the Government of Gabon and will be re-
paid to the"United States Government."

Section 22(b) of the Act authorizes the President '
(and,,by his delegation to the Secretary of4Defense1

DOD}"to use appropriations available" t DfOD.' t mrdt
payments required by the contracts f6r-'`tfe 'briflent
of certain qualifying defense articlesaDwZ seE vi'ces.
The foreign customer is given up tthe2O61pbsafterh '
date of billing up6n delivery of twit'.AAfx4ticle br

.

* ~ ~~~~~ ', I
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rendering of the defense service to reimburse the DOD
3ppropriation account fully. The Act's language
clearly makes DOD appropriations available for meeting
contract payments those appropriations represent
accounts which are subject to our settlement authority
under 31 U.S.C. 571 (1970) and our authority to certify
balances in the accounts under 31 U.S.C. 574. Even
though there is an eventual'reimbursement-of those
funds by the foreign government, "there can be no
question that * * * regular DOD/ * * * appropriated
funds were intended to be used, and were so used,
in the first instance." Huqhe't Aircraft Co. v.
United States, mupra 'at 909. In Hu'hes, the Court
of Claims express y held a section 22(b) trans-
action as one financed with appropriated funds and
assumed jurisdiction on that basis. We now believe
that the court's position is the better one, and that
the temporary use of the appropriated funds should
not defeat our jurisdiction.

Accordingly, Aerosonics Corporation, mp, and
other decisions relying on the ratonale o tht case
are overruled.

It is less clearwthat Congress envisioned that
United States, appopriat'ions would be expended in.
connection with section.',2(a) cash sales. While the
section 22(b) ;deliyedipaatentymethod Mithorizee £nitial
outitys from DbDAhptopriatior.Y, section 22(a),reqjuires
tfec ;toreign:''cust 'edier'o royDvit_'init;"'a^nd adVance
fi~nding. rye in &bi .6f Cowfqress is tiat'Al expenses
related 1, 3ectilofn22(a) 'prc'irements be charged to
-he iorigu dus'tozer,.-iXTI;. No. 9j?-664, 93d'Cong.,

f1lit Stiss., 4V6VK ' 9i3),-' Secli'4p 22(a),.on its fae,
,!ut-hori FORath'ezesai dent (Anidi'C ' hJh delga,'rs to
th;e, Se prztary, Difkehe,'niis6)J iii,)t tequh.kiment

4 for, ch';re to 'any approprirv Crbcor contract a&uthor-
A j tf~~~~''Siat-0s|d;5th~e'rise'prcvidedtxn cjcn~ttito acta'al

qproiurqThunt.a qent for ehiibleyt eit'on nce
bsa I''.ui aret;5r . CL;, 'S times p-onG- ,3te A;:%earGs:s.of brittl

tt esy thve'£u.-.:.l "" -spenciahle under-
'Sk' rs ii to Pat the fu'il 'anmi'tnt of '%s contracts

C~ .,
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theuay assuring the United States Government against
anylcluou an the contract and'(21 to make sufficient
funds available in advance to met paymeits required
by the contract and damages and coats that may accrue
from the cancellation of the contract.

The first sentence of the present version of
Section 22(a) was originally enacted under the Foreign
Military Sales and Assistance Act, Pub. L. No. 93-187,
5 25(3),. 87 Stat. 730, December 17, 1973. The snnuts
report accompanying the measure explained how the
section is to operate:

Under this authority the U.S. Government,
ini,4effect, acts as the agent of the buying.
cluntry in dealing with the U.S. selling
company.

* * * * *

'The principal changes from existing law
[section 22 of the Foreign Military Sales
Act] are a specific requirement that the
arrangeeants,'provide for payment by the
foreign country of a pro rata base of the
administrative expense for the sales pro-
gram * * ' S. Rep. No. 93-189, 93d Cong.,
1st Bees. 15 (1973).

Pub\, . No. 94-329, supra, added the second
sentence tt section 22(a) providing for chatging inter-
set "on an; pet amount by which any purchasing country
or international organization is in arrears under all
of its outstanding unliquidated dependable undertak-
ings to finance its procurements, considered collec-

-'-tively." H.R. Rep. No. 94-1144, 94th Cong., 2d Sess
1 reprinted in [1976] U.S. Code Cong. & Ad.

'News 1402.

From the foregaiig, it is clear. Congress envi-
'Vtoned the section 22(a) program to be self-sufficient
and to exist without benefit of United States fiscal
participation. To assure the fiscal integrity of the
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section 22(a) program, morever, Congreas provided in
22 U.S.C. 5 2777(a) that cash payments received from
foreign customers be available solely for payments
to supplier. and refunds to purchases and not for fi-
n,,ncing credits and guarantees. See S. Rep. No.
90-1632, 90th Cong. 2d Bess. (19TOI reprinted in
(1968] U.S. Code Cong. & Ad. News 4478.

DOD maintains that we should,,not ezercase bid
protest jurisdiction over procureu ;ts involving
section 22(a) accounts because there is no requirement
that DOD use its appropriation accU'unts as bookkeeping
vehicles for collecting funds and making disbursements.
DOD st;. es:

'Hence, payments under contracts entered
Into under authority of section 22(a)
legally could be accomplished without the
use of either Unlited Statei' appropriation
accounts or a United States disbursing
officer, i.e., payments could be mad:e
directly from a foreign country to a con-
tractor or by use of an intermediary financial
institution, by way of letters of credit or
otherwise."

However, as indicated above, tiider DOD procedures
funds received from foreign customers under section
22(a) are normally deposited into the FMS Trust Fund,
a fund initially established pursuant to 31 U.S.C. S
725s (1970) as-amended by Pub. L. No. 94-273 and Pub.
L. No. 94-502, 31 U.B.C.A. 725s (1978 Supp.). That
section provides, in pertinent part:

OThe funds appearing on the books of the
Government and listed in subsections (b)
[sic] and (c) of this section shall be
classified on the books of the Treasury
as trust funde. All moneys accruing to
these funds are hereby appropriated, and
shall be disbursed in compliance with the
terms of the trust. Hereafter moneys re-
ceived by the Governm'ent as trustee ana-
lagous to the funds named in * * * this
section, not otherwise herein provided for,
* * * shall likewise be deposited into the
Treasury as trust funds with appropriate
title and all amounts credited to such
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trust-fund accointa at*e hereby appropriated
and Shall be disbursed in c~ompliance with
the terms of the trust '* * i0

The House Report on the measure that became 31
U.S.C. I '125s explainrd that even thouqh 'the monoys are
not Government moneys, and in no way enter into the
fiscal program of the Government, * * " the provision
was constitutionally necesu"ary because "[o]nce moneys
are covered into the Treasury, regardless of the nomen-
clatura that may be applied to the account in which they
are depoeited, they are bound by the constitutional in-
hibition that 'no money shall bt drawn ftro the Treasury
but in consequence of appropriations made by law.'"
HNR. Rep. No. 1414, 730 Cong., 2d Seas. 11 (1934).

%ius, in a technical sinse, amounts'in the FKS
trust Fund are appropriated fund., even though-they are
not annually appropriated by Congres,:andrnot subject
to direct Congressional control. Cf. Fortec Constructors,
57 Comp. Gen. 311 (1978), 78-1 CPD 153. 4,7

It should be noted that we do not consider the
VMS Trust Fund analagous to the cammismary surcharge
funds discussed in Fortec. In Fortec, we cohsidered
the surcharge to' be/i coiniuing appropriation
42"tablished for the purpose of qeneraiing funds
for commissary constructior,. The funds 'involved in
Fortec are properly characterized as a kind of
Federal Fund Account in which the Govez:nient credits
receipts which it collec:,a owns, and uses solely
for its purposeu'& Comptrolier General, tTerms Used
in the Budgetary Proceas,,,15^'(PAD-77^-9 Ju-l 977).
In contrast, amounts deposite4 in trust funds are
collected and used by iheFjdoial, Government for
carrying out specificpurp'oses and programs ac-
cording to the terms of a trust agreement or statute.
Ido ,at 15. Amounts deposite'd into the FHS Truat
Fund are, in reality, foreign cuutomers' funds that
are administered by the United States Government
only in a fiducitry capacity.
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Moreover, given the current high dollar level of
anniual FMS procurements, we.;believethis is an area
whidh should be reviewed under the authority of 31
U.S'C. 55 53(a), 53(c), 54 and 60 (1970). The impor-
tance of review in this area is pointed up by-our
r6cent efforts which have resulted in significant
findings. See, for example, our reportstw'L'ss of
AccoUnt'ing-Integrity. in AirSMForce Procurement Ap-
propriations, FGMSD-77-81, November 1, 1977 and
The Department of Defense Continues to Improperly
iubsidaze Foreign Mili~tary Sales, supra.

T)'erefore, our Office in the. future wii-Preview,
upon request of prospective contractors and other
interested parties, the propriety of awards and
proposed awards mide by DOD personriel acting tinder
authority of section 22(a) of the Act, Teiedj'namics
and the line of cases resulting from it are muodf&Ied ac-
cordingly. 1

We find little impediment to reviewing section 23
transactions. section 23 of the Act is used to provide
credit financing of the procurement of military items
by foreign countries on credit terms of up to 12 years.
According to DOD, there is no such thing as a aection
23 'sale':

"Contrary to popular misdcbrceptibn, we
do not make credit sales &.1 d-e, stet.,on 23.
A credit 'transaction' under IectKr. 23 is
in fact a sepE 2 agreement' . i; or,sifng a
credit or loan agreement stubstailt'iilly
identical in form to those usid..byfcom-
mercial banks. This agreemont"iseAoparate
and apart from the purrchase arrangement
which may be an FMS'dla.I under section 21
[purcthase from DOD str:k] or section 22
or a direct sales cortras.,t between the
borrowing country and the United States
supplier. When the borrowing country
is billed for payments due as a result of
such sales, it is that country's option
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either to request a disbursement from the
section 23 credit agreement or to provide
its own funds or a mix of both.'

It is clear that a section 23 crbdit agreement
involves use of fundi, specifically 'ipdropriated by
Congress to finance credit sales.;. See Foreign
Assistance and Related Programs 4Aprapriations Act.
1978, Pub. L. No. 95-148, Title ITI, 91 Stat. 1235.
Thus, 'just asisection 22(b) transactions are subject
to review because ipproprtated funds are involved in
short-term fidricing, saA'cs firahnced under 'section
23 also are subject to fraveew. Moreover, given our
decision to review bothqiA(a) and 22(b) procurements,
it is iof no relevance, hitnfar as our review, authority
is concerned, that it maYiTnot be known during the
contract formation stage:i'Ef tte c6ntract is to be
funded by moneys made available pursuant to the section
23 credit arrangement. Verne Corporation, supra, is
overrultd.

Finally, we point out that one question concerning
our reviews of FMS procurements has been the apprica-
bility of the Armed Servfces Procurement:Act of 1947,
10 U.S.C. 2301 et aeq. (1976) and the Armed Services
Pro'curtement RegiiatFlion/Defense Acquisition 'Regulation
(ASPR/DAR) to those ptocurements. The ASPR/DAR, however,
now explicitly provides that it is applicable to FMS
procurements. See ASPR/DAR 1-102, 6-13:00 et seq.,
particularly 6-1302. Although the regulation provides
a specific exemption for FMS procurements from the
general requirement for competition, see ASPR/DAR 3-210.2
(xviii) and 6-1307, allowing sole source contracting
at the request of the-foreign government, the overall
applicability of the regulatory provisions governing
DOD's appropriated fund procurements provides uniform
standards for our reviews.

Comptroller General
of the United States
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