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COMPTROLLER GENERAL OF THE UNITED STATES i
WASHINGTON, D.C. 20548 1488

B- 163310 MAY. 2 71968

way 27 &

Pacific Wood Tresting Corporaticm
111 Wegt Divieion Streel

Ridgerield, Washington 9bcke

sttention: M. Willism G. Cooney
Executive Yice Presiceat

Gentlement

Further referemce is pade 1o your telogamm of March 21, 192,
and supplementel letters of Keuch 22, hpril 6, April 1%, onf May 20
and 11, 1968, mnd enciogures, protesting an award to eny bidder cther
then your coppomy \mder Depertment of the Bavy imvitatlom ror bice
Fo. BOOOLU-6T~B-1080. 4

ohe imvitation was issued on Jume 26, 1967, for the congtructica
of sixteen Ocesn pinesvespers, aine of wiich imvolved Fiscal Yesr (FY)
1966 or 1967 progrem funds emd seven igvolved Piscal Year (FY) 1903
funds. The United Kingdon wes glven an opportwity to bid competl-
tively for the mnineswaepers pecouse they vere defense iteaw palected

to s Unitec States-United firgdam arrmagemant of Fevruary 25,

1966. However, in Tegard to this, the invitasion comtained the
following

"gotes Your attemtion is called to provigo of
the shiptmilding and sanversion Ravy appégsm of
the Departamat of Defempe Apprepriation Act, as passed
by the House of Repregentatives, K.8. 10730, "faet none
&mmmmnmﬂdﬁamtlmmmrmm-
struction of any paval vesssl in foreign shipyards.' In
the evest that such provision becomed law, this IFB will
be appropristely spemced. "

ly, & Uniting proviso, mosm a8 the "Rames Apendnent,”
was eoacted as & pars of the Departzent of Defense Appropristion Act,
1966, to provide that none of the fumds for Bevy shipbullding and con-
version shall be used for the comstruction of say nmvel vessel in
foreign ehipyards. Public lav 90-06, September 29, 1967, Hi Btet. #36.
The invitetion was thereafter cended t0 reduce the nmusber of wine-
sweepers from sixteen to nine involwing FY 1966-67 funds.
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Four bids wers received inm response to the imvitation, es swended,
as follows:

Bidder Total Bid
Pacific Wood Tresting Corporation $49,3.7,111

Ridgerield, Washington

Martinolich Shipbullding Corporatiom $40, 661,071
Tacema, Washington

United Xingdcm Ministry of Defense $55,000,00C

Peterscny Builders, Inc. $56,996,230
Sturgecn Pay, Wisconsin

Your company, the spparent low bidder, was determined to be nom-
respcmsible pursuant to Ammed Services Procurement Regulation (»8PR)
2.007.2." Tou protested this deterndsation of monrespomaibility in
your Merch 21, 1960, letter. The next lowest bidder, Mertinolich
Sipbud 1ding Corporation, failed to acknowledge an smendment to the
iavitation that resulted in a significant effect on the coste end
purstent to Departwent of Defemse policy set forth in AGPR 2-505,
Nartinolich was determined to be nonresponsive.

Following & review of United States polisy under the United
Stetes-United Kingiom arremgmsent of February 26, 1965, it was deter-
mined by the Depertmemt of Defense ca April 8, 1965, that the United
Eingdom's bid should be eliminated from further cossiderstion. Thus,
the high bid submitted by Petersom BRudlders, Ime., would be the only
bid remaining for considerstion umdar the invitation. This bidder's
pﬂmmmmmmwmwwmmw
estimate for the ships end, for this reascn, the bid wes regarded as
offering sn wareasonsbie price. In view of the foregeing, and the
need of the Depextment Tor eixteen stenderdized minesweepars, it hes
been adninistratively determined to be in the best interest of the
Government t0 cancel the itstion and to noke no sward thereunder.
Bee ASPR 2-hk0k.1{b)(v1).” We find no basis to disagree with this
detexmination to cancel the invitstion.
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Your initiel protest, Lseed on the rejection of your bid as
ponresponsible, ves later supplemented to protast the rejection of
all bdds and the cencellation of the invitation by the Departwent of
the Havy.

&/

It ie provided at 10 U,8.C. 2305(c) that comtrecte shell be
evarded pursuant t0 formal edvertising only to "the responsible bidder”
under the imyifation. Comsistent with this stetubory requirement,
ABPR 1-90h.1 precludes ewards unless the contrecting officer first
nakes en affirmeiive determinetion that the ive comtrector
is respomaeible vithin the meaning of ASPR 1-902. r, the Depart-
mmmthm&aammuthom”gmtqlﬂtd
nethod of performing the cantract. Seve ARPR 2-804.2(gz)°7 Under the
suall business procurmnent procedures (ASPR 1-705.k) Fhe motter wes
referred to the Bmall Duainess Administration (SBR) for detérmination
whether a certificate of competemcy (COC) should de fssued to your
firm. On the basis of Inforwetion that your coampany would sudcontrect
100 percent of the work to sncther {imm, S5PA found that your company
was ineligible for a certificate of cumpetemcy. In this regexd,
poregreph M{b) of 8B Netiomsl Directive (MD) 615-14 states:

"{b) A manufscturing, comstruction, or service
cancern sbhall not be eligible for a COC unless it
performs o significant portion of the contract,
neasured in doller value, with its own feeilities

and persconned on its oun peyrolil.’

8B concluded that you would aot be perfoming 'a signiricent
portion of the contract, measured in Jollar value vith its owm fecil-
ities snd persomel on its own poyroli.” Your fivm therefore was
ineligible vader the COC procedures.

In the circunsiapces, the Department of the Navy's deterrination
of nomrespousibllity is not subject to questiom particularly eince it
has been affirwed Ly the SB' actiom. Moreover, we he. e consistemtly
held that the determimation ¢f the responsibility or non-esponsibility
of s prospective contractor is a2 wotter reserved to the administrative
contract ing wfflesr ac to which we accord [inslity in the abs =
evidence of arbitrary or capriclous nctiom. U6 Cazp. Gen. 371, =72.
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With reference $0 your protest ageinst cancellstion of the invi-
tation, ve must advise that the cancellation action vas in sccordance
vith lav and regulation. It has long bean held that g procuring
sgency has the right and, ia certain circumstances, the duty to reject
sll bids snd resclicit the procurement under appropriate clrcumstences.
The statutes providing for procurement wnder fomal sdvertising pro-
eadures aspecifioally suthorizes the hesd of the agency to reject all
bids vhen he such action %0 be in the pudlic interest.
pee 10 U.8.C. 2%05(c) T Cansequently, vhere s procuring agency deter-
mines for subetential reascns that the public interest requires such
action, invitetions may be cancelled and the procurenent resclicited
without velid objection by interested bidders.

Regarding the purported future action of the Department of the
Bavy with referencs to this procurement, we understand thst’ the Moval
Ship Syotens Coumand intends to resolicit its requirements for six-
tesn oceen minseweepers within the next ssveral vesks under negotla-
ticn procedures. We further understand thet only a limited mumber of
United States shipbullders e qualified to build ocean minesweepers
of the type here involved, snd that formal adwertising is not con-
gidered feasible or precticabie since the delivery scheduls for the
nev procuresent will be tighter tham umder the previcus invitetion.
Other resscns assigned by the Depsrtoent for the use of negotiation
procedures in procuring the sixteen ships are that it will pemit
testing of the resscnsbleness of prices offered sgalnst cuwrremt cout
or pricing information and that it will afford flexibility in eéstab-
lishing delivery schedules consonent with the needs of the Fleet.
Thus, it is concludsd that procurement by negotiation, with the sclicl-
taticon directed to all qualified sources, will be in the dest inter-
ests of the Government.

Any sssvers to your queries regerding the dollar valuwe of the
proposed sixteen ship comtrect would merely be conjectural at this
date since proposals have not beén eutmitted for evaivetion and
negotiation.

In vievw of the foregoing, your protest im demied.
Yery truly yours,
FRANK H

Assistant Campbroller Gensral
of the Inited itates




