COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON, D.C. 20548

B-152223 November 6, 1963

Your letter of July 31, 1963, with enclosures, acknowledged Mguat 8,
requests aur opinion cmeming the legal aspects of & proposed
negotiated sale of an roved tresct of land at Porterville,
Californis. The land has been declared excegs by the Dapartment of
Agriculture, and it 18 proposed to sell the land to the successful
bidder for the construction of a building cn the site to be leased
to the Govermsent as office and otorage space for Forest Service
headquarters serving the Sequida Hational Porest.

THe Bxplanastory Statoment of ithe pmopcsed negotiated sale submitted
to your Comittes by General Services Adminisiration mrmant to the
requivements of Sevticn 203 (a){6) of the Fodersl Property end
Adpindstrative dervices Act of 19%9, as amended, 30 U.8.¢. 484 (e)(6)
recites that the Department of Agriculture origioally reported the
land excess on Novesber 1, 1962; that subsequently the Department
canveyed approwimmtely .11 gores of the land ineluded in the ariginel
report to the City of Porterville for sireet wideming nscessitating
the 1ssuance of an amended report dated Pebruary 21, 1963; thad the
land proposed to be comveyed contains 1.28 acres and was asguiyed on
Septemer 23, 1936, for 45,916 (proveted); and thsb it is proposed
to seRl the land at a chsh sale far 317,000, representing the present
appraised falr mariet value, to the successful bidder for the coums
struction of e duilding to be leased to the Govermaent. It is explained
that the bullding to be constructed on the site is intended for
cocupancy of the Forest Supervisor, Sequoda Naticnal Forest, hias
edminlstrative staff and any other Goveryment agencies desigmated dy
GSA. The 3atemant eonsludu that the proposed sale is consistent
vith the cbjectives and requirements for negutiated seles of mrplun
resl property as set f4rth in Section 203 (e)(3) of the Pedersl Pr ¢5"Z
and Admintstrative Services Act of 1949, ss amended, 40 u.a.e.g\(o)(s)
in Justification for such cooelusion 4t is stated that the property’
1s located within the predetérmined designsted area for the Sequola

atlonal Porest neadquarters 2znd warchoude complex; that the price to
ne paid Zor tie land will have & direct bearing on the rental rates
offersd by the bidders for the lease, and ¢onsequently mast he prescribed
in the Invitaticn for Bids for consbmctian and legse of the building;

_and that these circumstences meke it liprectical to advertise publicly

for aompetitive hids,
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By letter of May 22, 1963, to your Comittee the Administratar
of GSA, in further justification of the proposed negotiated sale,
gtated that the 1and is edjacent to and contigaois to the Covernmente
oned hesdquarters and storage ares now serving the Sequois Nstional
Forést; that these headquariers bave besn located in Porteyville
since 1916; that it is importent for operating efficiency to have the
Yorest Jupervisor's Office contigious to its cpersting yard; that the
present head rs butlding is & totally cbsolets, Wﬂ‘y, former
cce bmaeka wx.aang of {ngafficient aiza to properly house the
prasent Forest sor's Staff; that the property is located
mﬁh om*halt wile frém the business dlatrict of Porterville
and no privetely-owned buildings avatlable for lessing sre located in
the lisediste vieluity: and that becanse of the urmt remirwt
for suitsble additional office space; 1t wea Je ned
best solntich would Be foruthe Department of Agr&mm to renm
a8 excess s sumll portion of ite holdiage suiteblis to hmu s kmed
butlding to be occupled by the Purest Superviser and hie staff
As autherity for the fﬁew: negotiated emam the Msmtm _
cited Section 203 (e) Foders  Adaintatrative
Servicen At of 1949 ko U0 b8h (o) 3)(8) and stated
_'becmmm zignt to Séction
20 (n) of the 1949 Act &5 amanded; 4O U.8,0. koo (). This latter
section sutharizes the sdministrator to entar into lease agreements
far periods not excoeding 20 years cn such terms as he dome to be
in the interest of the United Otstes and necesswry for the sccomodetion
of Peders) sgemcies in buildings snd lwge p which are in extstence
or to be arected by the lessor for sush purposes, snd to assign end
repssign apsce thepsin to Federel ageneties. Ths Admintstretor mted
that the propossd new Jeased tuilding would mﬂawmlv 7,860
net square feet; tw;n: km&hmmlyfmw Ssperviscrts heads
quarters perdonnel totsling 61 employees; iBab the ctatement "otber
Govewroent mien centa&mﬁ in the sxplasetory statoment was intended
only for the purpose of infurming the Committeesthat chomld acwe of the
spsce betome avallable latar as s resull of reduced Forast Sexvice
nto; GAA would meke 1Y avellsble for assigoment to any other
?eﬂeral agemx peraonnel located in the Porterville area having &
need therefore that the estimeted cost of the butiding, exeluding
the cost of alte is 2165,000; and that the proposed lease would be
Por o firm teym of Pivs years with renewsl options for et least two
additional fiveeyear Berms.  In coniclusied, the Administiator stated
ibhat GSA had hsd seven siwllar tra,nsactim in the past, sll of which
1ad been oibmitied to the Senate and House Committeds om Covermment
Operations as evidensed by ihe 1ist attached to his letter.
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Toder Jeotion 203 (a) of the Property Act, 4O .3.84 48h, the

tamindstreter of 084 1s gZranted supexvision and direction over disposition
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Sarplus to wich extent, at such time, in such arces, by such
gemim, at axe;wtem wl cmditiom, and in such menner as thereinafter
frew:lbed. The term "surplus property” is defined iﬁgiecwtga 3 (%‘

8.6 b72 a8 mming r axcogs propexty ired
tgg m anz digt)zl)m;r raapmsﬁbmtiu of al) Pedaral agencies,
an Getermined by the e tein "excens mmmv“ 1s

aeﬂmammmsﬁe)»(wm& m&isnm 8 07 proper

hesd thereof”, in this instance the fe  of Agriculiure.

In our letiers of duly 22, 100 anéhma"s, 1958, B«132099, to you,
copien atteched, thers were cons daraa severgl questions su'bni.tted by
you concercing the legality of cevtsin practices of verious Govermment
agepoies ipdident to the dlsposition of property under thefy centrol.
Questions 5, § and 7 of your letter of June 3, 1957, related apecifically
to the practice of the sageney in conirsl of the proparty declwring seme
exceds to its needs followed by disposel of the property as surplus
and the lessing ek %6 auch agemey. Specifically, questious Nos, 5
and 6 of your letter of Jure 3; 1957, vare stated ae follows:

"5. When a Government sgeney owne property which it wiches
to seld and Tesse baek, can such a8 ¢bjective be lave
fully acecmpiiehed upder the provisions of his Hoderal

vty and Admindstostive Sarvices At of 1A%, a8
amanded, 1.e., by & deternination and repersing of mah
‘property ee 'ouness,' a declarmtion of such propsrty as
‘surplust sl thersaeftey a zals of the propérty to the
atdty from whom the Goverrment egency the lemses the -
propertyt (Thias question zssumes a virtual unintere
rapted due of the property by the Governmentd

"G, 18 the answer t0 the question munber 5 affected if the
entity substantially repairs ad modernizes the property
whizsh it parcheszed f‘rmn and leased back to the
HFovarmment: _

In our letter of July 22, 1937, to ywi, 1% waa stated that the
neado of Pederal agencles asd the Admialstrator of G3A have broad
iiseretionary sutherity undey the Properby Act, as mtm&ea, and that
ihelr determinatiouns that property L8 “sxceas” or "surplus” propevty,
respeetively, could be guestioned legall,/ paly Zhen such determinstions
awre cleagrly scbitraxry or capricious. We nolnted cul thst even then the
only actions the gecommting offiders could teke would be to repart the

sebter to the Congress or %o the Atttvm‘:y General for any possible legal
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Jraceduras o rocover whe property. Duxohor, we pointed cut that hethor
xa agency agedsy to use odrfala oroposty Lo carvy ot o authorized




ment

avidence that the préper
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progran 4o Mmmmmmmmhmemisw
be carried ait and that great weight mast be given the detarminstion
of the agency hesd vegted with the respossibility of carrying aut
themv_ e endmwadwpmmwt;m mwdime'biemry

'ty and emﬁmeﬁm uaﬂm hm ew othar m
ety estions coneernis ﬁoleu&dtyof&whmﬁtcaa, 11;
veing our view thad the quﬁ‘timaem&btmdmycﬁthbaaa
ofthospmiﬂcrwudewﬁem
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cenerelly be lswfal. mmemuminmtammsinm
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nattey {azcept that such qestitn essumed virtually usiatany
of the property by the w),wmm,mmwgn,m
wsrﬁmm&mwﬂwumm“&wm:fw
determining the property to be excess or suxplus property sad thatb the
contimied use atﬁm :_-mmmumawmmm
'mmﬁm&mwsurpmmw
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Demenibar b, 1961, B-1hohok, imvodving disposad of & Gmmtbmmd,
combractoreophrabed, smsaiwe perehibrstae plant, the coutinued
WSmw,wﬁokmmmﬁmm 1
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regard to vheathed the plent wes & privatalyromed. It
ismummmmmmmseavnmmmmcmm
mt‘wmnmiagwécmmﬁmmmm,_ wopriate to dice
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space 13 to be provided. It chould be noted, however, ihet 1% is the
aolley of the Government, as detasled in Dareen of the Budget Bulletin
50e2, to periocdically suzvey Covernmenteowned industrial fasilities
and 50 dispose of those facilities pro@ucing supplies vhich can be .
chiained from privete producers. He ave awers of no such policy with
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1% should be borne in mind that gll real properhy is.unique, if for uo
| ressem other then 15 location, It iy fhewefore ocur opimdon that a

i aistinetion cen, and properly should be mede between the Govevmoent's

‘ need for supplies, without respest to wher® o by vhom such supplies
are mapufactured, and the Govermmmt's nedd fop office space at a
partiouar location, Ue are therefore unshle to agree that the
veasoning end. conclusion with respect to disposal of Govermmmtecvned
induaupinl fecllities gb set out 1n our decisfon of Docember b, 1961,
13 applicsble to the proposed disposal of laud ab Porterville.

In the present sitdetion thers is nothing fn the ! o:'{
Statement of the Admintstratox's letbter of May 22, 1963, indceting
any pricr use of the 1and by the Forest Seyvice. MHowever, the fgot
that the lsnd 1s 1oested in & prédetermined desizuated ares for the
Beqioia Netional Porest hesdquarters and werchouse ecoplex, aod cous
stdering the impartance of haviyg the Forest Superviady's office
contigas to ite operating ywrd coupled with the faet thet there

of the imvolved tract, it is our view that no propey basis hue been
steted for detarmining the land to e Bxcess proparty” or "surpiue
groperty” within the msaning of those terms as defined ia Sestion 3

e) and z@ﬁg} of the Property Act. On the contrary, it appesrs that the
transestion described evidences a need for the trast sa a sife for the
proposed budlding to be used by the Fareet Service and in thts coonection
iSeotion 203 {e) (S} of the Pederal Property and AMministrative Services
Act wpplics only to dispoasl of yroperdty which ia aﬂms 0 the

needs and the discherge of the résponsidilities of all Yederal agencles.

e Adatnistrator has otated that there have been seversl similar

trapseetions in the past, all of vhieh were submitted to the Jenste
Goverpneit Opexations with explanatory statenents

and House Committees cn Governmeut Oy
as vequired by Ssction 203 {e) (€) of the ivt. MNowever; we do not

beldeva that the required submdssion of explanatary stetementd to tha afipro-
criste conmsittons of the Congress was inténded to have tha effect of
validating an improper disposal acdion. : -
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