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MATTER OF: Applicability of Depository Library Act to National
Technical Information Service publications

DIGEST: Legislative history of section of Depository Library Act
vhich exempts 'cooperative publications which must neces-
sarily be sold in order to be self-sustaining’” from free
distribution to designated depository libraries, indicates
that publications of National Technical Information Service
(NTIS) which are based on material furnished by other
agencies are deemed 'cooperative.' Since statute establishing
NTIS provides that publications for special use and benefit
of private groups and individuals must be self-sustaining
while those issued primarily for general benefit of public
need not be, former category 1is exempt while latter is not.

By letter dated Deceuber 30, 1974, the Public Printer, United

States Government Printing Office (GPO), requested our decision as to

{ the applicability of the Depository Library Act of 1962, as amended,
approved August 9, 1962, Pub. L. No, 87-579, 76 Stat. 352, 44 U,S.C.
§§ 1901 et seq. (1970), to publications issued by the National
Technical Information Service (NTIS), Department of Commerce. The
matter arose out of a request by NTIS to GPO to discontinue the free
distribution of certain NTIS publications.

The Depository Library Act provides generally that all Government
publications, with exceptions hereinafter noted, shall be made
avallable to designated depository libraries throughout the United
States. Publications printed by GPO are to be distributed by the
Superintendent of Documents and charged against GPO appropriations.
Publications printed or processed elsewhere than at GPO are to be
furnished by the issuing agency to the Superintendent of Documents
for appropriate distribution. The cost of printing and binding such
publications is to be borne by the issuing agency. -

NTIS evolved from the mandate of the Act approved September 9,
1950, ch. 936, 64 Stat. 823, 15 U.S.C. §§ 1151 er szeq.(1970), which
directed the Secretary of Commerce to "establish and maintain within
the Department of Commerce a clearinghouse for the collection and
dissemination of scientific, technical, and engineering infarmation.”
The purpose of this enactment was to make the results of technological
research available to industry, business, and the general public.
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The original clearinghouse was the Office of Technical Services,
which was superseded by the Clearinghouse for Federal Scientific
and Technical Information, which was in turn superseded by the
present NTIS.

In brief, NTIS receives information and reports primarily
from other Federal agencies, but also from some State and private
institutions. NTIS catalogs and indexes the input data, and compiles
from it various serial publications (indexes and bibliographies).
Documents and serial publications are then reproduced and sold in
response to orders. At present, NTIS indicates that approximsately
50-60,000 new titles are added to its collection each year.

GPO conteads that NTIS publications ‘bf general interest to the
public" are subject to the requirements of the Depository Library
Act, and that NTIS must therefore supply GPO with copies of such
publications for depository library distribution, and must pay. for
such publications printed or processed outside the GPO. NTIS contends
that the Act does not cover NTIS publicatiouns (1) of documents
supplied by other agencies, and (2) of a bibliographic nature which
are compiled from such documents or from other materisls supplied
by the agencles contributing the documents. Both parties have sub-
mitted detailed briefs in support of their respective positious.

Pertinent provisions of the Depository Library Act are 44 U.S.C.
§§ 1902 and 1903, set forth below:

"§ 1902, Availability of Government publications through
Superintendent of Documents; lists of publica-
tions not ordered from Government Printing
Office

"Government publications, except those determined by
their igsuing components to be required for official use
only or for strictly administrative or operational pur-
poses which have no public interest or educational value
and publications classified for reasons of national
security, shall be made available to depository libraries
through the facilities of the Superintendent of Documents
for public information. Each component of the Government
shall furnish the Superintendent of Documents a list of
such publications it issued during the previous month,
that were obtained from sources other than the Government
Printing Office.
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" 3903. Distribution of publications to depositories;
notice to Government components; cost of
printing and binding.

"Upon request of the Superintendent of Documents,
components of the Government ordering the printing of
publications shall either increese or decrease the number
of copiles of publications furnished for distribution to
designated depository libraries and State librariers so
that the number of copies delivered to the Superintendent
of Documents is equal to the number of libraries on the
list. The number thus delivered may not be restricted
by any statutory limitation in force on August 9, 1962.
Copies of publications furnished the Superintendent of
Documents for distribution to designated depository
libraries shall include—

"the journals of the Senate and House of
Representatives,

"all publications, not confidential in character,
printed upon the requisition of a congressional committee;

“"Senate and House public bills and resolutions; and

"reports on private bills, concurrent or simple
resolutions;

but not so-called cooperative publications which must neces-

gsarily be sold in order to be self—sustainiqg.

"The Superintendent of Documents shall currently
inform the components of the Government ordering printing
of publications as to the number of copies of their
publications required for distribution to depository
libraries. The cost of printing and binding those publi-
cations distributed to depository libraries obtained
elsewhere than from the Government Printing Office, shall
be borne by components of the Government responeible
for their issuance; those requisitioned from the Covern-
ment Printing Office shall be charged to appropriations
provided the Superintendent of Documents for that purpose.’
(Underscoring supplied.)
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At issue i{s whether the exemption for ''so~called cooperative
publications which must necessarily be sold in order to be self-
sustaining"’ extends to all NTIS publications. GPO defines 'coopera-
tive publication" as one involving a joint effort between a govern-—

- wental and nongovernmental organization, and therefore concludes

that NTIS publications are not cooperative publications within the
peaning of 44 U.S.C. § 1903. 1In any event, GPO points out that

data submitted to NTIS is produced in toto by other agencies, NTIS
acting solely as a clearinghouse or conduit through which the data
passes to the public. As the actual preparation of NTIS publications
thus does not involve a joint undertaking, such publications, in
GPO's view, are not "cooperative.” NTIS contends that the term
"cooperative publication" imcludes publicstions jointly fnvolving

two Federal agencies. NTIS further argues that its publications

are joint endeavors in that the other agencies '"cooperate’ with .
NTIS by supplying data to it, and act with NTIS to &ccomnlish the end
of disseninating the data. NTIS therefore concludes that its publica-
tions are cooperative publications for purposes of the exemption
contained in § 1903. :

Regarding the phrase "vhich must necessarily be sold in order to
be self-sustaining," GPO points to section 3 of Pub. L. No. 81-776,
15 u.s.C. § 1153, which provides in pertinent part (quoting from the
Code):
It is the policy of this chapter, to the fullest
extent feasible and consistent with the obiectives of
this chapter, that each of the services and functions
provided herein shall be self-sustaining or self-
liquidating and that the general public shall not bear
the cost of publications and other services which are
"for the special use and benefit of private groups and
individuals; but nothing herein shall be construed to
require the levying of fees or charges for services
performed or publications furnished to any agency or
instrumentality of the Federal Government, or for
publications which are distributed pursuant to recip-
rocal arrangements for the exchange of information
or vhich are otherwise issued primarily for the general
‘benefit of the publie." (Underscoring supplied.)

GPO's position 1is that section 1153 indicates that NTIS was not intended
to be wholly self-sustaining; that it is not in fact wholly self-
sustaining since it seeks and receives annual appropriations to cover
the costs of operations not otherwise recovered; and that, therefore,
the exeoption of 44 U.S.C. § 1903 supra, is not applicable. NTIS
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counters that the language of the exemption refers only to
publications and does not require that the agency itself be wholly
self-supporting; that the functions of reproducing and distributing

.publications have in fact been self-sustaining in recent years;

that, while section 1153 permits certain publications to be dis-

" tributed at a less than self-sustaining price, it does not so require;

and that, consistent with the clear purpose of section 1153, the
section 1903 exemption applies because NTIS publications must be sold
in order to provide the revenue nceded to reproduce and distribute
them,

In our opinion, the language of the section 1903 exzemption compels
neither conclusion, but appears reasonably capable of either con-
struction. The resolution to the’ controversy is to be found in the
legislative history of section 1903.

The depository library program has existed since the 19th century
but, prior to 1962, was limited to publications printed by GPO. In
the first session of the 85th Congzress, Representative Vayne Hays
introduced L.R. 9186, which expanded the scope of the pregram to
include non-GPO publications but did not Include the "cocoperative
publication' exemption. Hearings were held in October 1257, at
which time two wirnesses expressed the hope that publications of the
(then) Office of Technical Services would be included in the program.
Hearings Pursuant to H. Res., 128 Before a Subcommittee of the Com—
mittee on House Administration, 85th Coung., lst Sess. 78, 97-98 (1958).
In response to these cowments, Representative illays made the following

‘statement:

"Mr. Hays. I might say at this time before calling
the next witness, that Mr. Locke touched briefly on some-
thing that is fairly pertinent at the moment and recent
developments have made it even more imprinted oa our
minds. That is tue fact that the Federal Governmont does
.have in its various ra2search program: a lot of technical
information which many times 11brariaau doa't know exdst,
or do not know how to get.

"That is not the purpose of this hearing, but if this
48 a3 nuch a problem as has been suggested, I think it
might be well on reflection and reading over the printed
hearings of this comxmlittee when they are printed and sent
to you, that 1f you have any further ideas on it we would
be glad to hear from you, If we cannot get into the natter
sufficiently under our jurisdiction, I would be glad to .
refer it to the Conmittee on Government Operations of
which Mr. McCormack is a member, and I am sure under the
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Moss subcommittee they would be happy to go into
that field and see 1if they can help you pry out the
documents that you need.

"I think we are all aware of the fact that we need
all the research help and tools that we can get, par-
ticularly so at this time. If that is a problem to you,
1 am sure the proper committee would be interested in
trying te ficd a solution to that." 1d., at 105.

No further action was taken oa i.R. 9186. In the second session of the
85th Congress, MMr. lays introduced il.R, 11042, the identical bill with

the addition of the "cooperative publication'' exemption, which remained
intact in sll subsequent versions of the bill until final enactment.

Mr. Hays reintroduced his bill as ll.R. 13140 later in the §5th
Congress, second session, and again as B.R. 519 in the 8Gth Congress.
Both bills were passed by the Kouse but were not acted upon by the
Senate. The versionm that finally btecame Pub, L. No. 87-573, the
Depository Library Act of 19262, was H.R. 8141, introduced by Mr. Hays
in the S7th Congress. In commenting on H.R. 8141 in a letter dated
March £, 192, to the Chalrmam, Cenate Comalttee on Rules and Adwmin-
istration, tiie Zecretary of Coumerce requested that the bill or
legislative histcry clearly state that the ''cooperative publication"
exemption wae intended ro include publications of the Office of
Technical Services. This suggestion was not adopted. Hearings on
H.R. 8141 Before the Subcommittee on the Library, Senate Cormittee
on Rules and Administration, 87th Cong., 2d Sess. 118 (1962Z).

In reporting on H.R. 8141, the Senate Connittee on Rules and
Administration stated the following:

"Cooperative publications

"H.R. 8141 excludes so-called cooperative publica-
tions (whicl must necessarily be sold in order to be
self-sustaining) from the macerials to te sent gratis
to depository libraries. The Subcormittee on the
Library feels this is a reasonable exception and that
it should be applicable to publications of this type
issued by any agency of the Sovermizent. For the pur~-
poses of the record an cxplanation of the term
'cooperative pudblicatilons,’ supplied by the Librarian
of Cougress, as follows:
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, "The Library of Congress is glad to have
‘cooperative publications' exempted from the
requirements of the act becsuse we engage in many
such undertakings with nongovernmental organiza-
tions and agencies. The Library's authority to.
do 8o is specifically recognized by the Library
of Congress Trust Fund Board Act of 1925, as amended
(2 U.5.C. 154-163). These cooperative publications
are s80ld to the public; they could not otherwise
be undertaken, The price usually covers the cost

. of preparation as well as of printing, and in those
cases the publications are plainly fullv ‘'self-
sustaining,' We fear, however, that questions may
be raisad about cooparative publications sold to
the putlic at a orice that would recover the cost
of printing but not the cost of preparation, which
may be borpe by many acencles or organizations,
so many, in fect, that it would not be feasible to
try to estimate or recover the cost of preparatiom.
We believe that those who have drafted and considered
the several bills of recent vears to revise the
depository librarv laws meant to include under
'cooperative puhlicetions' both of the above tvpes
of cooperative publications. I1f our understanding
is correct, it would be helpful if the record could
show this.," £, Rap. No. 1587, 87th Cong., 2d Sess.
12-13 (1962).

The Librarian of Congress had requested the above insertion in a letter
dated July 28, 1961 (Senate learings, su»rs, at 112), and during
testimony on March 16, 1952 (Id., at 98-99). The House Report merely
restates the statutory languvage. H.R. Rep. No. 724, 87th Cong., lst
Sess. 3 (1%51).

On August 22, 1931, the HYouse nassed H.R. 8141, On June 15, 1962,
the Sernate pacsed E.R, 8l4l with seversl amendments of a primarily
techrnical nature. he House concurred with all but one of the Senate
arendrents on July 18, 1962, and returned the bill to the Senate with
a change to the avendment in disagreement. In the course of the
House detete on July 1E£, Mr. Pays made the following statement:

"My, Speaker, permit me to cite one snecific
iten in the W41} vhich requires clarification as to
intent. It appears in lines 21, 22, and 23 of sec~
ticn 4. Concern has been expressed as to the s
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applicability of this legislation to publicetions
intended to be self-sustaining such as those of

" 'the Office of Technical Services of the Department
of Commerce. The launguage, '; but shall not include

- go~called cooperative publicatione which muat nec—

" essarily be sold in order to be self-sustaining,’
was Iintended to meke it absolutely clear that all
self-sustaining or self-liquidating puhlications
such as those of the Office of Techrical Sexvices
of the Department of Comrmerce are armong those .
excmpted from the requirement of free distribution.

. This means self-sustaining or self-Jiquidating
publicaticns resulting from elther joint private-
Governneut efforts or wholly Government-spomsored
efforts.” 108 Cong. Rec. 13934 (1962).

On July 25, 1962, the Serate agreed to the House action snd for-
wvarded the b1ll to the President for siznature. FErcept as noted above,

the legislative history of section 1903 contains no other comment or

discueslon pertinent to the meaming of the “cooperative publication'
exenption. ‘

G20 interprets the luclusion of the commeunts of the Librarian
of Congresa in Tenate Report Yo, 1587 as smounting to a congressional
definition of the term “coonerative publication," liriting the con-
cept to a joint undertshding involving a governmental and 3 nongovern-
pental organization. A conflict is thus perceivzd betwzen the Senate
Report and the July 18 statemsnt of Representative Mays. GPO argues,
hovever, that a cormittee report is a more auvthoritative source of
legislative intent than a statemwent of an individual congressmam,
even 1f that individual wes the asponsor of the hill, ecpecially
when the statemsnt i¢ mad:z after the bill haes clzared both Houses.

NTIS arguczs tnst Senate Report Yo. 1587 1is uot inconsistent with
Mr. Hays' stetement. Thus it is sald that neither the purpose of the
cotrents of the Librarisn of Congress, when considered in thelr
entirety, nor the inferemce to he dramm from the Senatae Comittee's
incorporation of such couments, was to limit the scope of '"cocperative
publication" to joint undertakings with nongovernnental organizatioms.
Rather, the purpose of those cormwnts was to clarify the meaning of
the term "snlf-sustalvning.” TIn this comnection, we quote from the
NTIE bLrief at payes 22-24:

"This quotation‘[from the July 28, 1961, letter]
shows that the principal concern of the Librarian of
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Congress was that the word ‘'self-sustaining' might

be construed too literally. If the cost of pre-
paring a document was borne by a cooperating agency
or institution, and the proceeds from sale covered
only printing costs, it could be argued that the
document was not fully 'self-sustaining' and there-
fore would not be subject to the distribution require-
ments of § 1903. To forestall such an approach to
construction, the Librarian of Congress requested that
the record show a Congressional intent that the word .
'self-sustaining' be construed more broadly. * * %

"Thus, careful analysis of the quotation and the
subcommlttee statement preceding it shows that the
Senate Report does not limit the meaning of the term
'cooperative publications' in the manner alleged by
GPO, aad is in no way inconsistent with the subsequent
statement by Representative Hays. * * * The principal
thrust of the quotation, agreed to by the subcommittee's
inclusion of it 'for the purposes of the record,' was
that the term 'self-sustaining' should be construed in
a broad and general sense, rather than a literal sense."
(Footnotes omitted.)

We note in addition that the Librarian of Congress was describing
his own type of “cooperative publications' which happen to involve
undertakings with non-governmental organizations and agencies. There
i8 no reason to assume that the Senate Committee's inclusion of this
particular type of "cooperative publication” indicates that all other
cooperative arrangements are excluded. Ve believe the Librarian's
statement was quoted in the Report to serve as an illustration of one
such enterprise, as well as to highlight the meaning of the term "self-

" gustaining.'

Thus; the question in our view is not the weight to be given
Mr. Hays' statement when balanced against the Senate report, but the
welght to be given that statement standing alone.

It seems clear that a statement of an individual Member of Congress,
made when the legislative process is virtually completed, even if that
Member is the bill's sponsor or draftsman, would not be controlling
in the face of contrary indications in more authoritative portions
of legislative history such as comnittee reports., Here, however, we
perceive no such contrary indications in the Senmate report. The ‘
only possible source of dontradiction lies in the failure of Congress
to adopt the suggestion advanced by the Secretary of Commerce in
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his above-mentioned March 8, 1962, letter. It may be, of course,
that the failure reflected a congressional belief that NTIS pub-
lications should not be considered "cooperative publications";
but we find no support for this conclusion elsewhere in the legis-
lative history. In any event, we hesitate to override a positive
statement on the basis of speculative inferences to be drawn from -
a fg;lure.co act.
¢

Thus, Mr. Fays' statement remains as the ouly clear statement
of any authority regarding the applicebility of the "cooperative.
publicaticn" exemption to NTIS. Also, it bears noting that Mr. Hays
was the sponsor of every House version of the Depcsitory Library
Act since the first version, H.R. %136 war {atvoduced in 1557. Im
this context, we do not bpelieve that his July 18 statement may
properly be disregarded. Cf. Zanses City v. Federal Pacific Electric
Co., 310 F.2d 271, 283 (8th Cir.), cert. denied, 371 U.8. 512 (1962),
where tlie Court accepted as authoritative, a statement wade on the
House floor (alteit at an earlier stace of the leglslative process
than here) by a congressman ''who virtually livad with the problem
during the course of scveral cengressional sessions,” end where
there were 'no countervailing considerations which tend to dispute
the merit of the statements.”

Viewing the eection 1903 exerption 4in lisht of the foregoing
lepislative nistorv, we agree with ¥TIS that ite publications which
involve other agencies or organlizations--governniental or nongovern—
mental-~are ''cooverative publications.” This is consistent with the
statutory language which, since it refers to "so-called” cooperative
publicatioas, does not depend on any specific definition of the term
"cooperative.”’ On the other hend, we do not believe that this con-
clusion establishes an exemption for all NTIS pubiicatious.

As noted previously 4% U.S5.C. & 1503 by 1its terms does not
exempt all cocperative puhlications; but only those "waich must
pecessarily be sold in order to e self-sustalnic-.” Applying this
language to 15 U.S.C. § 1153, supra, we must distlugulsh between
the two catezories of NTIS '"coopereztive' puolications cited thcrein—-
publications “whicn are for the special use 2ud benefit of private
groups and individuals,"” and thosa ''issued priiarily fer the general
benefit of the public.”" Regardiang the former category, section 1153
expressly provides that the general public (i.e., through the use
of appropriated funds) "shall not bear the cost' of such publications.
Thus, we agree tnat this category is exempt under section 1903. How-
ever, as noted previously, section 1153 further nrovides that ''nothing
herein shall be construed to require the levying of fees or charges'
for publications in the latter category, i.e., 'publications * * %
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issued prinarily for the general benefit of the public."” In our

view, this language, both literally and by design, has the effect
of removing such publications from the exemption under 44 U.S.C.

§ 1903,

Finally, it is true that Mr. Hays' statement of July 18, 1962,
refers to (now) UTIS publications in general as an example of the
exemption under 44 U.S.C. § 1903. However, the basic context of his
remarks also reflects the distinction betwecen specialized publications
and those of more general intereat. Thus, Mr. Hays observed, just
prior to the paragraph of his remarks quoted supra:

\ V% * % no provision was made for exemptinc nublice~
tions produced in smell nusbers for specialized use, thus
requiring ovarproduction of such publications by several
hundred percent Jn some instances. Alco, many nublica-
tions such &5 technical and training manuals, and various
types of handhooks, while perhaps of sowe so-called
public interest, could net justify the wide dissemination
and hizh cost of maintenarce that in bools of broader
interest would be practical. Clearer pover of determina-
tion in cuch cacee, and graater selectivity in those
publications chosen for distritution to depository
librarians, would unquesticnably result in a great ssaving
in Goveromant funds and much more efficient administra-
tion of the depository library program." 108 Cong. Rec.
13584. :

Presumably the majority of NTIS publications are of a highly specialized
and liwvited interest nature, and would be exempt under section 1903.
However, there is no hasls to conclude that Mr. Hcoys' reference to

NTIS publications in general was necessarlly intended to encompass or

to characterize every publication by tiiat ageancy. Those few puhlications
which are issued, in the words of section 1152, "primarily for the
general beunefit of the pullic’ would still be subject to the require-
nents for distribution to depository libraries,

To summarize, we agrec with NTIS that its publications mey generally
be regarded as 'cooverutive publications.” e also agree that those
NTIS publicatione of a specialized and limited interest nature are to
be self-sustaining under 15 U,.S.C. § 1153, and are therefore exempt
from the Depository Library - Act under 44 U.S.C. § 1903. At the same
time, we conclude that both statutes, as well as the lenislative history
discussed hereln, indicate a different treatment for NTIS publications
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that are '"issued primarily for the genersal benefit of the public."
Thus we agree with GPO that the latter are subject to the Library
Act. It is rccopnized that it may be difficult to apply preciseiy
the foregoing distinction: and this task must be left to resolution
between NTIS and GPO. However, we are inclined to favor the general
framework indicated in GPO's letter to us, which suggests coverage
for "% * * certain serial publications [by NTIS]; e.z., Government
Reports Announcements and Index and the GRA Annual I Index, which are
of wideswread public interest, most espec;ally to the 1library
community."

- ,v-—f.l'f_x
Reseo”
g
CEp. Comptroller General
 bSFFIly  of the United States
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