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COMPTROLLER GENERAL OF THE UZ’ D STATES
WASHINGTON, D.C. 20M8 } lCt

B-108439 Dacenbsr 28, 1973

The Honorable
The Secretary of the Interior

Dear Mr, sacretary}

By latter dated Novenber 13, 1973, Assistant Secretary of the
Interior Laurence B, Lynn, Jyv,, asked that gur devision of October 31,
1972, 52 Copgp, Gen, 248, pertaining to thef/classification of the Alaska
Nativae Fund /(hereafter called the "Fund") a8 an Indian Tribal trust fund,
be 'tlarified" to establish ite applicability vo !ouies vremaining or
placed in the Fund after completion of tha statutory enrollment period.
The Fund was established purauant to tha Alsska Rative Claims Settlement
Act (hereafter called the "Act"), Pub, L, 92-203, approved December 18,
1971, 85 Btat, 688,

Hr, Lynn also asked whether the appropriate date for tha initial
distribution of monies in the Pund to the Regional Corporationa which
are the statutory distributecs ie December 17, 1973 - the date on which
it §n» anticipated that the enrollment of Alaskan nativea, required by
section 5 of the Act, will be complated - or Decenber 31, 1973, the last
day of the fiscal quarter during which the roll was completed,

In our previous decision, we hald—based on the legislative history
of the Act—that the ¥und properly may be conasidered to be an Indian
tribal trust’ fund, within the maaning of the law found at 25 U,5.C. 1lGla
and 162a, '"pending enrollpeat under Public Law 92-203," The above-
mantioned sactions provide that Indian tribal trust funds, with sccount
balances exceeding $500, are entitled %o receive simple interest at the
rate of 4% per annum, and further, that the Sccretary of the Interior
(the Sacretary) may, in hies discretion, withdrav such funds from the United
States Treusury and deposit them instead for investmant purposes in
sclected banks or invest such funda in obligations of the United States,
Mr, Lyan's lotter asks us, in effect, to remova our qualifying phrasce
“pending enrollment under Public Lav 92-203," because it suggosts that
the spacial status of the Fund as an Indian trxibal tyrust fimd would be
torminated once the roll was completad, and the provisions of smections l6la
and 162a for interest paymento and investment oligibi]ity wouly no longer
bu applicabla,
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Baction 5 of the Act directs the Secretary to prepare a roll of
Alaskan natives living at the time of enactment (Decewbor 18, 1971),
by region, village, or othar residence as of the date of tha 1970 census
enumaration, The roll wmust ba completed on or before December 18, 1973,
Thereafter (with the exception of a reserve for attorney and similar
foes, aid an equitable shara for a 13th Regional Corporation, pending
final decision as - to whethar to establish one and completion of its
formal organiration) all the asesatp of the Fund are to be dfstributed
ut the end of each fimscal quarter to 12 (o1 posaibly 13) Regional Corpo-
rations, on the basis of the relative numbers of natives living in each
-replon .of the.Starte, .as ascortained by the roll. (Sectien 6(c) of the
" &3t), Under sectirms 6(a) and 9 of tha Act, the Pund is to consiut of
the followings

1, Annual congressional appropriations, totalling
§462,500, through Fiscal Year 1987;

2, 4% interest per annum on any amounta authorized but
not actually appropriated within six months after
the fiscal year for which they wer« uauthorized; and

. 3+ Payments from the State of Alaska and from the United
States for mineral bonuses, royalties, and rentals,
up to a total of §$500,000,000, ) .
It is thus apparent that while most of the assets in tha Fund at any
given time will be disbursed within a relatively short period, under the
torms of tho Act the fund will be periodically replenished and will remain
in existence for eight nore fiscal years,

" Mr, Lynn urges that the payments into the Fund made subsequent to the
Jnitial distribution, as well as the amounts raserved to pay sttorney fees
and to preserva a share for a possiblea 13th corporation, should continue
€0 be regarded as Indian tribal tyust funds and therefore continue to
receive 4% intereat paymanta and be eligible for investment, He relies on
Ythe easentially tribal nature of the regional corporations" vhich will
not be affected by completion of the roll, and the fact that none of the
monies subsequently held in the Fund can boe turned over to tha Corporstions
upon raquest but must be retained until expiration of the quarter.

-An stated above, wa held in our previous docision that the Fund proper
could be considered to be an Indian tribal truast tund - but only umtil the
roll was completed, Also, as indicated above, our holding waes based primar
on the explunation made during consideration of tha conferenca report on
the floor of the Senate by the spokesman for the Senate Conferees, Senator
Bibla, to the effect that it was the intention of tho Conference Committce
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that existing statutory suthovrity be used to invest and managa the
Alaskan Native Fund "pending enrollment and to credit mny, interest so
earned to thet fund," We ecan find nu evidence of congressional intent
to preserve the trustes relationship between the United States and the
Alankan nativea for a longer period, On the contrary, the declaration
of policy in section 2(b) of the Act atates;

“The settlement should be accomplished rapidly,
with certainty, iu conformity with the real economic
and j.oclal needs of Natives, without litigation, with
maxinum participation by Natives in daciaions affecting
their rights and property, withnut establishing any
permanent racially defined institutions, rights, privi-
leges, or obligations, without creating a reservation
eystem or lengthy wardship or trusteeship, and without
adding to the categories of property and institutions
enjoying special tax privileges or to the legislaticn
establishing special relationships between tha United
Statas Covernment and the State of Alaska," (Fmphasis
added,)

The Conference Report (Rept, No. 92-746, at p, 40), in deacribing the .
declarationa of policy in what later becams section 2 of the Act, stated,
"The lands granted by this Act are not '4in trust' and the native villages
are not Indfan 'reservations,'"

The declaration of policy in section 2 of the Act was adopted essentia
unchanged from the Fenate version of the legislation, Semate Rept, No, 92-
405 (at p, 80) stateu!

"The settlement of Alasks native land claims is
to ba final nnd complete and the present legislation
intends to avoid prolonged legal or property dis-
tinctions or implications of wardship based upon race,
Accordingly, tho assets granted in settloment of the
claims will be, or will rapidly become, ordinary and
unrestricted forms of property." (Emphasio added,)

The Report further explains the intent of the declaration of policy as
follows: (p. 108)

"Section 2{(c) states tha intent of Congress to settle
the claims promptly, to avoid litigation, to maximize
" participation by Natives in decisions affecting their
rights and property, and to vest in them, as soon as
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prudently posaiblae, control ovRY the lands to which they
are_to receive title, tha rev .ues which are distributed,
and the corporations established undar this Act, A major
purpnaa of this Cormittea and the Congress ia to avoid
porpetuacing in Alaska the reservation and the trustee
systen which has characterized the relationship of the
Federal Govevnnent to the Indian peoples in tha con-
tiguous 48 Statea,' (Bmphaaia added,)

JIt.-seemg clear from-the legislative history that the Congress -~ tha .
settlor of the trust in queation ~ intindad it to be endad at the eayxliest
practical time,

A trust relationship has its inception when a separation of legal and
equitable intereuts in tha corpus takes place and terminates when such
. intereste are reunited, In re Couttes' Will, (1931) 249 N,Y,5, 788, 794,

- Ha believe that termination of the implied trust relationship in the instant
case will have been accomplishud when the roll is completed, making it
possible for the firat tima to ascertain the apecific membara of tha class
of baneficlaries and the proportionate shara each is to receiv:, through
the machanism of the Rogional Corporations, This conclusion is furtler
strengthenad hy the provisions of section 6(c) of the Act itself, Once
the roll is completed, with the exception of the relatively omsll aums
withheld for legal ‘fees and ‘for the 1l3th corporation, "all monay in the
Fund" must be distributed at the end of eack fiscal quarter, It is true
that for brief intervals of tims during the next eight years--never longer
than threa months——£fresh inputas of funds way accumulate in the Fund until
they too ara dinbursed at tha end of tho fiscal quartar, The requirement
that the funds be distributed only at the specified intervals instaad of
the day or week they may ba covered into the Troasury can be explained, ve
belicve, by cunsidarations of fiscal and management efficienry., Furthermora
there appears to ba no duty on the part of tha Governmant to invest or
obtain interest on balancas held for short periods of timea awaiting liquida-
tion or diastribution, Cf£., In_ye Whitnay's Estate (1926), 24B v, 7543
Liberty Title and Trust v. Pleus (1948), 61 A2d 297, Seo alsv 8 Comp. Gen,
625 (1929) 1in which we held that a fund entitled 'Indian Moneye; proceeds
of laber' was not eutitled to interest payments pursuant to 31 U.8,C, l6la ¢
sinca. it was not carriad on Treasuvy books to the credit ot an Indian
trive, (This oversight was later corractad by amending legislation,) In
spaculating about the reason why this uccount vas not included as an
intorest-bearing fund, we statad:

"A reanson for the omimsion of this trust fund from
the proviasions of tho act might be found in the fact
that the roneys in saild fund are made availahle currently
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for expenditures for the benefit of the tribe, sgency,

nt achool on whosa behslf they were received, hence,

taere would not be ir. said fund such stable balances -

as ordinarily are regarded as interest beariug," (Emphanio added, )

The amounti uet aside fox attorney feaa for aervicna r.. dared in
connection with consultatioa on securing enactment of the legislation or
claing against the United States which were extinguished by the Act, is
to cover an ordinary business expensu frequently incurred in the adminis-
tration and termination of any trust estate, In interpreting a somewhat
anslogous provision in another statute which reserved and art aside from
unexpendad balances of trust funds, "a sufficient sum to pay certain
administrative expenses," this Off{ce held that "the only funda to bear
interest ware thosa set aside as trust funds," Tne reference to the other
rasarved fundo explains their ultimate disposition but does not esuggest
that they should bear interest, (4 Comp, Gon, 633 (1925)% Section 20
of the Act directs that certain attornay and consultant fees be paid out
" of the Fiscal Year 1973 appropriations, The deadline fer £iling =laims
for such fees was December 18, 1972, Procedures for proceasing and -
determining these claims i3 also prescribed, Once awards are made and
cartified, the Secretary of the Treasury is directed to pay the amount
of the claim from the funds set aside for this purposa, Ha is given no
discretion and nc duties to perform, other tham the act of disbursament,
ls serves meroly as & custodian of the funde until the time of dinburne-
ment. We see no basis to 1nfer a trunt ralatianahip. ' .

. Hith respect to whather the funds eat asida for a pohalble 13th
corporation comstitute a trust, we note from Mr, Lynn's letter that the
quastion of whether to organize the 13 corporation will be determined
this nonth, Even if the dacision ia in the affirpative, we are unable
to infer a truat ralationship extending heyond the anrollmaent period,
It appears to us that the 1l3th corporation must be regarded as a dis-
tributee on the same basis as the cther 12 Regional Corporationa excapt
that payment of ita share may be delayed bayond the end of the fiacal
quarter if its formal organization ia not completad. '

In summary, va affirm our previous decision that the monies in the
Fund may be considared as being Indian tribal trust funde within the
soaning of 31 U,5,C, 16la and 162a but only until the completion of tha
roll on December 18, 1973, On the basis of the legislative history and
tha language of the Act, we can find no intent to continue the trust
rolationship for tho entire life of the Fund,

With respect to tha nppropriata date for tha 1n1t1al distribution
of the assets of the Fund, we think that the plain languaga of saection 6(c)
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of the Act raquiras tha initial distyibution and all subsequant
distvibutions to ba made "at the end of each three wonths of the fiscal
yaar," Tha raferanca “n "after complation of the roll" serves only to
signal the end c¢f the .rust period and the beginning of the time when thae
quarterly distributions Are to begir, The two-week interval betveen
completion “f tha roll and the end of' the firat fiscal quarter in which

a distribution way | - wade (Dacam“ar 28, 1973, to December 31, 1973),

wiy bo vegarded as a winding-ut ; . lod for the tribal trust fumd, There-
foxe, any funds presextly inveﬂtac and drawing ‘ntorast need not ba
withdrawvt beforo the end of the fiscal quarter. ;

Bincaraly yours,
R.F.XELLER

!Deputy) Comptroller General
' of the United States





