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An agency w h i c h  is a mandatory user of a 
multiple-award f e d e r a l  supply schedule  
(FSS) c o n t r a c t  may purchase lower pr iced  
non-FSS items which a r e  i d e n t i c a l  ( i n  terms 
of make and model) t o  those included on the 
FSS c o n t r a c t  from t h e  s c h e d u l e  c o n t r a c t o r  
t h a t  submitted the  low quote  under t h e  
o r i g i n a l  r eques t  f o r  quo ta t ions .  T h e r e  is 
nothing i n  t h e  Federa l  Acquis i t ion  Regula- 
t i o n  which would compel t h e  agency to  
recompete the  non-FSS items. 

c 

MII/Lundia p r o t e s t s  the  Department of t h e  Army 's  
issuance of a purchase o rde r  f o r  c e r t a i n  i tems of mobile 
she lv ing  t o  Advance Manufacturing Corporation. Quo ta t ions  
were o r i g i n a l l y  s o l i c i t e d  u n d e r  r eques t  f o r  quo ta t ions  
(RFQ)  N o .  DADA-15-84-Q-0515. Lundia contends t h a t  t h e  
Army issued t h e  purchase o rde r  without ob ta in ing  adequate 
competi t ion.  We deny the p r o t e s t .  

The Army i s s u e d  t h e  RFQ on Apri l  2 6 ,  1984, Seeking 
quo ta t ions  from four  f irms--including Lundia and Advance-- 
who hold multiple-award, mandatory f e d e r a l  supply schedule 
(FSS) c o n t r a c t s l /  f o r  t he  she lv ing  being acquired.  The 
RFQ was issued o n  a brand name o r  equal  b a s i s ,  w i t h  t h e  
Lundia product  s p e c i f i e d  a s  t h e  brand. Four quotes  were 
rece ived ,  but  two of  t h e m  were r e j e c t e d  f o r  noncompliance 
w i t h  t h e  s p e c i f i c a t i o n s .  B o t h  Advance and Lundia o f f e red  
accep tab le  products  w i t h  Advance s u b m i t t i n g  t h e  low quote  
a t  $36,907.00. Lundia was second low a t  $38,896.50. 
Accordi,ngly, t h e  Army issued a d e l i v e r y  o rde r  f o r  t h e  
shelving t o  Advance on J u l y  2 3 .  

- l / F S C  Group 7 1 ,  P a r t  111, Sec t ion  J ,  FSC C las s  7125. 
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S h o r t l y  t h e r e a f t e r ,  Lundia p ro te s t ed  t o  t h e  Army t h a t  
c e r t a i n  items of t h e  she lv ing  o f f e r e d  by Advance were i n  
f a c t  not o n  t h a t  f i r m ' s  FSS c o n t r a c t .  Advance acknowl- 
edged t h a t  t h i s  was the  case  and, by a modi f ica t ion  dated 
September 19 ,  those items, r ep resen t ing  about 30 percent  
of t h e  t o t a l  a c q u i s i t i o n ,  were d e l e t e d  from t h e  d e l i v e r y  
o rde r .  However, on September 2 4 ,  t h e  Army i s s u e d  a pur- 
chase o rde r  t o  Advance f o r  t h e  d e l e t e d  items a t  a p r i c e  of 
$11,316.95,  w h i c h  was lower than Lundia 's  FSS c o n t r a c t  
p r i c e  f o r  t h e  items. 

Analysis  

Lundia a s s e r t s  t h a t  t he  Army improperly acquired t h e  
non-schedule i tems from Advance without ob ta in ing  competi- 
t i o n .  I n  t h i s  r ega rd ,  Lundia r e f e r s  t o  t h e  Federal  
Acquis i t ion  Regulation ( F A R ) ,  S 8 .404 -1 ,  4 8  Fed. Reg. 
4 2 , 1 0 2 ,  4 2 , 1 3 5  ( 1 9 8 3 )  ( t o  be  c o d i f i e d  a t  4 8  C . F . R .  
s 8.404-l), w h i c h  s e t s  f o r t h  the  p a r t i c u l a r  c i rcumstances 
where t h e  mandatory u s e  of a multiple-award schedule  by an 
execut ive  agency is not r equ i r ed .  Subsect ion ( e )  of t h a t  
s e c t i o n  provides:  

"Lower p r i c e s  f o r  i d e n t i c a l  i tems, 

( 1 )  When an o rde r ing  o f f i c e  f i n d s  t h a t  an 
i d e n t i c a l  product  (make and model) included 
on a multiple-award s c h e d u l e  is  a v a i l a b l e  
from another  source a t  a p r i c e  lower than 
the  schedule  p r i c e ,  t h e  o f f i c e  may purchase 
t h e  item s u b j e c t  t o  t h e  r e  uirements t o  

I* 9, o b t a i n  competi t ion.  . , . - 
Lundia a rgues  t h a t  t h e  language used i n  subsec t ion  ( e ) ,  
" s u b j e c t  t o  t h e  requirements  t o  o b t a i n  compet i t ion ,"  

- 2/Lundia o r i g i n a l l y  urged t h a t  t h e  non-schedule items 
furn ished  by Advance were n o t  i d e n t i c a l  t o  those on 
Lundia ' s  FSS c o n t r a c t .  Af t e r  a s e r i e s  of meetings w i t h  
t h e  A r m y ,  Lundia conceded t h a t  Advance's i tems were i n  
f a c t  i d e n t i c a l  t o  Lundia 's  s h e l v i n g  i n  terms of make and 
model. 
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compelled the  Army t o  recompete t h e  non-schedule shelving 
i tems,  r a t h e r  than i ssue  a purchase o rde r  f o r  t h e m  to  
Advance. Lundia implies  t h a t  i t  would have, quoted a lower 
p r i c e  f o r  t hese  i tems under a recompeti t ion than i t  
quoted when responding t o  t h e  o r i g i n a l  RFQ, w h i c h  contem- 
p l a t e d  a 100 percent  FSS buy.  We see  n o  merit i n  t h e  
f i r m '  s argument. 

W e  have held i n  a s i m i l a r  s i t u a t i o n  t h a t  an agency 
may award a combined c o n t r a c t  f o r  FSS and non-FSS items to 
an o f f e r o r  who submitted t h e  low aggregate  quote .  
Syne rge t i c s  I n t e r n a t i o n a l ,  Inc. ,  B-213018, Feb. 23, 1984, 
84-1 CPD 11 232. I n  t n a t  ca se ,  t h e  p r o t e s t e r  had a l leged  
t h a t  t he  success fu l  o f f e r o r  had misrepresented t h a t  
c e r t a i n  products  and s e r v i c e s  were on i t s  FSS c o n t r a c t .  
T h e  p r o t e s t e r  claimed t h a t  because an award was made f o r  
these  non-schedule i tems on t h e  b a s i s  of t h e  o f f e r o r ' s  low 
quote ,  t h e  agency v i o l a t e d  t h e  p r o h i b i t i o n  a g a i n s t  
awarding c o n t r a c t s  on a noncompetit ive b a s i s .  W e  d id  not 
accept  t he  p r o t e s t e r ' s  argument s i n c e  t h e  agency showed 
t h a t  i t  would have acquired the  non-FSS items i n  any event 
from t h e  s u c c e s s f u l  o f f e r o r  d u e  t o  c o m p a t i b i l i t y  consider-  
a t i o n s ,  even  i f  i t  had known t h a t  t h e  items were not on 
t h e  f i r m ' s  schedule ,  and s i n c e  the  c o s t  of t h e  non-FSS 
items was small  compared w i t h  the  t o t a l  c o s t  of t h e  pro- 
curement. 

We do not t h i n k  t h a t  t h e  p r e s e n t  s i t u a t i o n  i s  
fundamentally d i f f e r e n t .  Here, both Lundia and Advance 
responded t o  t h e  o r i g i n a l  RFQ by quot ing p r i c e s  f o r  t h e  
e n t i r e  requirement ,  and Advance was t h e  low o f f e r o r .  When 
t h e  Army learned  a s  the  r e s u l t  of Lundia 's  p r o t e s t  t h a t  30 
percent  of t h e  requirement was not on Advance's FSS con- 
t r a c t ,  the  Army d e l e t e d  t h a t  po r t ion  from the i n i t i a l  
d e l i v e r y  o rde r  and awarded those  i tems t o  Advance 
s e p a r a t e l y .  Lundia has made no  a f f i r m a t i v e  showing t h a t  
i t  would have o f f e r e d  a p r i ce  lower than Advance's f o r  
those  items i f  i t  had,had an a d d i t i o n a l  oppor tuni ty  t o  do 
so. We assume t h a t  Lundia 's  o r i g i n a l  quote ,  contemplating 
a 100 pe rcen t  FSS buy, represented  t h e  f i r m ' s  b e s t  o f f e r  
t o  t h e  government, s i n c e  multiple-award schedule  c o n t r a c t s  
s u c h  a s  t h a t  held by Lundia a r e  negot ia ted  on t h e  b a s i s  of 
d i scoun t s  o f f e r e d  by t he  c o n t r a c t o r  from i t s  e s t a b l i s h e d  
ca t a log  p r i c e s .  Although i t  is  t r u e  t h a t  Lundia could 
have o f f e r e d  t o  supply the  she lv ing  i tems l i s t e d  on i t s  
FSS c o n t r a c t ,  o f f e r e d  by Advance a s  non-FSS items, a t  
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lower p r i ces  t h a n  t h e  s c h e d u l e  p r i c e s ,  S y n e r g e t i c s  
I n t e r n a t i o n a l ,  I n c . ,  s u p r a ,  w e  p o i n t  o u t  t h a t ,  u n d e r  t h e  
s t a n d a r d  o r ice  r e d u c t i o n  c l a u s e  t h a t  is  c o n t a i n e d  i n  a l l  
m u l t i p l e - \ w a r d  FSS c o n t r a c t s ,  a n y  s u c h  r e d u c t i o n s  wou ld  
h a v e  b e e n  a p p l i c a b l e  t o  a l l  f u t u r e  o rders  of these items 
b y  t h e  g o v e r n m e n t  d u r i n g  t h e  FSS c o n t r a c t  per iod.  - S e e  
GSA--Mul t ip le  Award S c h e d u l e  M u l t i y e a r  C o n t r a c t i n g ,  
8 - 1 9 9 0 7 9 ,  Dec. 2 3 ,  1 9 8 3 ,  84-1 CPD f 4 6 .  I n  o u r  v i e w ,  
n o t h i n g  i n  t h e  record e s t a b l i s h e s  t h a t  L u n d i a  wou ld  h a v e  
r e d u c e d  i t s  FSS p r i c e s  t o  become t h e  low o f f e r o r  f o r  these  
items i f  t h e y  had b e e n  recompeted, a n d  t h e  f i r m  t h u s  was 
n o t  p r e j u d i c e d  b e c a u s e  t h e  Army d i d  n o t  do so. 

I n  a n y  e v e n t ,  w e  c a n n o t  r e a s a n a b l y  c o n s t r u e  FAR, 
s 8 . 4 0 4 - 1 ( e ) ,  s u p r a ,  t o  r e q u i r e  s u c h  a r e c o m p e t i t i o n .  I n  
o t h e r  words ,  L u n d i a  had  t h e  o p p o r t u n i t y ,  t h r o u g h  o p e n  
c o m p e t i t i o n ,  t o  r e d u c e  i t s  FSS pr i ces  had i t  c h o s e n  t o  do  
so. We do n o t  b e l i e v e  t h e  r e g u l a t i o n  r e q u i r e s  t h a t  L u n d i a  
be g i v e n  a n o t h e r  o p p o r t u n i t y  t o  compete u n d e r  t h e  c i r c u m -  
s t a n c e s .  

We a l s o  n o t e  t h a t  t h e  a c q u i s i t i o n  of t h e  non-FSS 
i tems was, g i v e n  t h e  d o l l a r  a m o u n t  i n v o l v e d ,  a s m a l l  
p u r c h a s e  p r o c u r e m e n t .  B e c a u s e  s m a l l  p u r c h a s e  p r o c e d u r e s  
a r e  d e s i g n e d  t o  m i n i m i z e  t h e  a d m i n i s t r a t i v e  c o s t s  o f  
a c q u i r i n g  r e l a t i v e l y  i n e x p e n s i v e  i tems, t h u s  a f f o r d i n g  
c o n t r a c t i n g  o f f i c e r s  a w i d e  degree of d i s c r e t i o n ,  we h a v e  
h e l d  t h a t  a g e n c i e s  n e e d  o n l y  s o l i c i t  q u o t a t i o n s  f r o m  a 
r e a s o n a b l e  number  o f  p o t e n t i a l  s o u r c e s ,  j u d g e  t h e  advan-  
t a g e s  a n d  d i s a d v a n t a g e s  o f  each  q u o t a t i o n  i n  r e l a t i o n  to  
t h e  p r i c e s  q u o t e d ,  a n d  d e t e r m i n e  i n  g o o d  f a i t h  w h i c h  
q u o t a t i o n  w i l l  b e s t  meet t h e  n e e d s  o f  t h e  g o v e r n m e n t .  
R.E. W h i t e  C Associates ,  I n c . ,  61  Comp. Gen.  320 ( 1 9 8 2 ) ,  
82-1 CPD 11 2 9 4 .  Here, t h e  Army c l e a r l y  f u l f i l l e d  i t s  
o b l i g a t i o n  t o  s o l i c i t  a r e a s o n a b l e  number  o f  q u o t a t i o n s  by 
o r i g i n a l l y  s o l i c i t i n g  t h e  f o u r  FSS c o n t r a c t o r s ,  s i n c e  we 
n o t e  t h a t  t h e  s m a l l  p u r c h a s e  p r o c e d u r e s  c o n t e m p l a t e  t h a t  
t h e  s o l i c i t a t i o n  g e n e r a l l y  s h o u l d  be l i m i t e d  t o  th ree  
s u p p l i e r s . 3 /  - H e n c e ,  we c o n c l u d e  t h a t ' t h e  Army i n  t u r n  

3 / S e e  FAR, S 1 3 . 1 0 6 ( b ) ( 5 ) ,  4 8  F e d .  Reg. 4 2 , 1 0 2 ,  4 2 , 1 6 5  
( 1 9 8 3 )  ( t o  be  c o d i f i e d  a t  4 8  C.F.R. S 1 3 . 1 0 6 ( b ) ( 5 ) ) .  
- -  
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met i t s  o b l i g a t i o n  under FAR,  S 8 . 4 0 4 - 1 ( e ) ,  s u p r a ,  " to  
o b t a i n  compe t i t i o n .  " 

A c c o r d i n g l y ,  w e  c a n n o t  f i n d  t h a t  t h e  p u r c h a s e  o r d e r  
fo r  t h e  non-FSS s h e l v i n g  items was i s s u e d  to Advance on a 
n o n c o m p e t i t i v e  b a s i s  so as to make t h e  award l e g a l l y  
o b j e c t i o n a b l e .  

T h e  p r o t e s t  i s  d e n i e d .  

C o m p t r o l l e r  G e n e r a l  
of t h e  U n i t e d  S t a t e s  
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