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November 30,199O 

The Honorab l e Henry A. Waxman 
Cha irman, Subcommittee on Hea lth and 

the Env ironment 
Committee on Energy and Commerce 
House of Representat ives 

Dear Mr. Cha irman: 

Th is report responds to your request that we rev iew prob l ems exper i- 
enced by state Med ica i d agenc i es in co l l ect ing from certa in th ird part ies. 
As a pub l i c ass i stance program, it was intended that Med ica i d wou l d 
pay for hea lth care on ly after Med ica i d rec ip ients had used a l l the ir 
other hea lth care resources. As agreed with your off ice, we focused our 
rev iew on out-of-state insurers and emp l oyee hea lth benef it p l ans cov- 
ered under theEmp loyee Ret irement Income Secur ity Act of 1974 
(ERISA). State Med ica i d agenc i es have reported prob l ems co l l ect ing from 
these types of insurers. We  agreed to prov ide informat ion on the type 
and extent of the prob l ems and d i scuss any potent ia l leg is lat ive reme- 
d ies needed to reso lve them. 

Resu lts in Br ief Two ma jor prob l ems h inder states in co l l ect ing from pr ivate insurers for 
Med ica i d rec ip ients’ covered hea lth care costs.’ 

1. States cannot proh ib it some out-of-state insurers from tak ing act ions 
that a l l ow them to avo id pay i ng state Med ica i d agenc i es for such costs. 
States lack jur isd ict ion over insurers that operate on ly inc identa l l y in 
the state. 

2. States’ l im ited author ity over ERISA p l ans2 does not a l l ow them to pro- 
h ib it these p lans from certa in act ions to avo id payments for rec ip ients’ 
covered costs. Further, many states have not exerc ised the author ity 

‘The Secretary of Hea l th and Human Serv ices was express l y granted author ity to def i ne the term 
“pr ivate insurer.” He has def i ned it broad l y to inc lude, for examp le, any commerc ia l  i nsurance com- 
pany, prepa i d med ica l  p l an, emp l oyer-emp l oyee benef it p lan, or se lf- i nsured p lan. Therefore, in th is 
report we use “pr ivate i nsurer” and “insurer” (depend i ng on the spec if ic context), as the Secretary 
has def i ned the former term in regu lat i on. 

2ERISA prov i des that emp loyers, l abor organ izat i ons, and other emp l oyee organ i zat i ons that w ish to 
estab l i sh we lfare benef it p lans, wh i ch may inc l ude hea l th benef its, must meet certa in min ima l 
requ i rements. The Department of Labor is respons i b l e for admin i ster ing ERISA. In th is report, we 
refer to we lfare benef it p lans, wh i ch inc l ude hea l th benef its, that are covered under ERISA, as 
“ERISA p lans.” 
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they do have to mandate that no ERM p l an i nc l ude any contract prov i- 
s i on hav i ng the effect of l im it i ng or exc l ud i ng payments for Med i ca i d  
rec i p i ents’ hea l th care costs. 

State off ic i a l s cou l d not eas i l y i dent ify Med i c a i d  l o sses through the ir 
payment systems, and we d i d not i ndependent l y est imate the extent of 
the l o sses resu lt i ng from these prob l ems. However, s ome state Med i ca i d  
off ic i a l s gave examp l e s of the ir Med i c a i d  l osses. These examp l e s and 
i nformat ion from federa l agenc i e s suggest that the l o sses may  be sub- 
stant i a l -perhaps m i l l i o ns of do l l ars annua l l y -and are l i ke l y to grow 
in the near future. To m i n im i ze future l osses, federa l l eg i s l at i on is 
needed to c lar ify Med i c a i d ’s ro le as payer of last resort and enhance the 
states’ ab i l i t i es to co l l ect from out-of-state i nsurers and ERISA p l ans. 

Background Med i ca i d  i s a federa l l y a i ded, state-adm in i stered med i ca l  ass i stance pro- 
gram that in f isca l year 1988 served about 23 m i l l i on l ow- i ncome peop l e. 
Genera l l y, peop l e rece i v i ng pub l i c ass i stance under the A id to Fam i l i e s 
W i th Dependent Ch i l dren (AFDC) and Supp l ementa l  Secur i ty Income pro- 
grams are e l i g i b l e for Med i c a i d  ass i stance. W ith i n broad federa l l im its, 
states determ ine the coverage and payment rates for med i ca l  serv i ces 
offered and norma l l y  mak e  payments d irect ly to prov i ders who render 
the serv i ces. 

The federa l port ion of state Med i ca i d  payments is based on each state’s 
per cap i ta i n come. States w ith l ower per cap i ta i n c omes rece i ve h i gher 
rates of federa l match i ng. In f isca l year 1988, Med i ca i d  med i ca l  ass i s- 
tance expend i tures tota led about $51.6 b i l l i on, of wh i ch the federa l gov- 
ernment pa i d $29.0 b i l l i on (56 percent) and the states $22.6 b i l l i on 
(44 percent). 

At the federa l l eve l, the Department of Hea l th and Human Serv i ces 
(HHS) has respons ib i l i ty for oversee i ng state Med i ca i d  adm in i strat i on. 
W ith i n HHS, the Hea l th Care F i nanc i ng Admin i strat i on (HCFA) i s respon- 
s i b l e for deve l op i ng program po l i c i es, sett ing standards, and ensur i ng 
state comp l i a nce w ith federa l Med i c a i d  l eg i s l at i on and regu l at i ons. 

Med i ca i d Intended to Be 
Payer of Last Resort 

Y 

The Congress i ntended that Med i ca i d  wou l d  pay for hea l th care on l y 
after Med i c a i d  rec i p i ents had used a l l  other hea l th care resources. Th ird 
part ies prov i d i ng hea l th care coverage i nc l ude hea l th and l i ab i l i ty 
i nsurers, ERISA p l ans, emp l o yee we lfare benef it p l ans, workers’ compen- 
sat i on p l ans, and Med i care. Up to 14 percent of Med i ca i d  rec i p i ents may  

Page 2 GAO/H&D91-26 Med ica i d Co l l ect ions From Pr ivate Insurers 



B-288207 

have other hea l th i nsurance, HCFA est imated in 1989. As a cond i t i on of 
Med i c a i d  e l i g ib i l i ty, i nd i v i dua l s ass i g n the ir r ights to payments for med- 
ica l  care to the state Med i ca i d  agency. A state shares any th ird-party 
sav i n gs w ith the federa l government in the s ame proport i on as Med i ca i d  
payments. 

On its face, Med i ca i d  l aw does not exp l i c i t l y requ ire that i nsurers treat 
Med i ca i d  as the last payer. However, the l aw is structured to ach i e ve 
th is by requ ir i ng that states ascerta i n the l ega l  l i ab i l i ty of th ird part ies 
and seek re imbursement to the extent of the ir l i ab i l i ty. The l aw a l so pro- 
h ib i ts federa l cost-shar i ng when pr ivate i nsurers are a l l owed to use con- 
tract prov i s i ons to l im it the ir costs to the amount not pa i d by Med i ca i d. 
The leg i s l at i ve h i story revea l s that the intent was to prompt states to 
adopt l aws that have the effect of requ ir i ng i nsurers to pay ahead of 
Med i ca i d. 

States have passed l aws that requ ire i nsurers to re imburse the state 
Med i ca i d  agency for Med i ca i d  rec i p i ents’ hea l th care costs. However, 
s ome Med i ca i d  rec i p i ents are covered by i nsurers not norma l l y  regu l ated 
by the Med i ca i d  rec i p i ents’ state, that is, i nsurers l ocated outs i de of the 
rec i p i ents’ state or EmsA p l ans. 

Some Med i ca i d Rec ip i ents Some Med i ca i d  rec i p i ents who have hea l th care coverage are l i ke l y to be 

Covered by Out-of-State covered by out-of-state i nsurers or ERISA p l ans that fa l l outs i de of state 

Insurers or ERISA Plans regu l atory author ity, a l though exact f igures are unava i l ab l e. For 
examp l e, Med i c a i d  rec i p i ents may  

. if they are ch i l dren, have hea l th coverage through a parent who l i ves in 
another state. These parents may  be requ i red by support agreements to 
prov i de the ir ch i l dren w ith hea l th benef its. AFDC fam i l i es mak e  up about 
70 percent of the Med i ca i d  popu l at i on; one parent is usua l l y  absent3 
About 26 percent of absent parents l i ve in a d ifferent state than the ir 
ch i l dren. 

. have coverage from out-of-state i nsurers because they obta i ned it i n one 
state before mov i n g  to another. 

. have coverage from out-of-state i nsurers because they work and obta i n 
coverage in one state but l i ve in another. 

. have coverage from out-of-state or in-state ERISA p l ans through the ir 
emp l oyers or the emp l oyers of an absent parent, guard i an, spouse, 
former spouse, or other re lat ive. A 1988 Hea l th Insurance Assoc i at i on of 

3F i sca l  y ear 1 9 8 6  data, the latest ava i l ab l e. 

Page 3 GAO/HRD91-25 Med ica i d Co l l ect ions From Pr ivate Insurers 



B-238267 

Amer i c a survey i nd i cated that 46 percent of Amer i c an workers are cov- 
ered by ERISA p l ans, 

Scope and 
Methodo l ogy 

We  obta i ned i nformat ion on the type and extent of prob l ems states 
exper i enced in recover i ng from out-of-state i nsurers and ERISA p l ans. To 
do so, we contacted off ic i a l s from HHS, HCFA, and the state Med i ca i d  
agenc i e s in A l abama, Ca l i forn ia, Idaho, I l l i no is, Mary l and, M ich i gan, 
M innesota, New York, Texas, Wash i ngton, and W i scons i n . These states 
were se l ected because they had i nd i cated to e ither HCFA or us that they 
were hav i ng prob l ems co l l ect i ng from certa in l i ab l e th ird part ies. W e  
v is i ted HCFA headquarters in Ba lt imore, Mary l and, and Med i ca i d  agen- 
c i es in Ca l i forn ia, M ich i gan, and Wash i ngton; we contacted Med i ca i d  
agenc i e s in the other e i ght states by phone. W e  l im ited our rev i ew to 
obta i n i ng examp l e s of l osses. As agreed w ith your off ice, in order to pro- 
v i de th is report to you as soon as poss i b l e, we d i d not aud i t or ver ify 
state-prov i ded examp l e s of l osses. 

To exp l ore opt i ons for correct i ng prob l ems with th ird-party l i ab i l i ty, we 
rev i ewed Med i ca i d  l aw and the leg i s l at i ve h i story beh i nd the th ird-party 
prov i s i ons. Add it i ona l l y, we met with HHS attorneys to d i s cuss potent ia l  
l eg i s l at i ve remed i es. 

W e  conducted our work in accordance w ith genera l l y accepted govern- 
ment aud i t i ng standards. The ma jor i ty of the i nformat ion was co l l ected 
in January 1990. 

Out-of-State Insurers Out-of-state i nsurers are avo i d i ng pay i ng costs for Med i ca i d  rec i p i ents 

Avo i d Pay i ng Costs they insure. They do th is through act i ons that e ither prec l ude or s ign if i- 
cant l y l im it state Med i ca i d  agenc i e s’ ab i l i ty to recover, accord i ng to off i- 

for Med i ca i d c i a l s i n 9 of 11 states we contacted. For examp l e, s ome out-of-state 

Rec ip i ents i n surers wr ite c l a uses in contracts that exc l ude, or have the effect of 
exc l ud i ng, payment for out-of-state Med i ca i d  rec ip i ents. In other 
i nstances, the i nsurers wi l l  not recogn i ze the Med i c a i d  rec i p i ents’ ass i gn- 
ment of r ights to med i ca l  p ayments to the state Med i ca i d  agency. 

States Lack Jur isd ict ion 
Over Some I hsurers 

From the leg i s l at i ve h istory, it i s c l ear that the Congress i ntended that 
states pass l aws prevent i ng pr ivate i nsurers from l im it i ng the ir l i ab i l i ty 
to amounts not pa i d by Med i ca i d. However, an i nd i v i dua l  state cannot 
necessar i l y  regu l ate a l l  i nsurers that may  be l i ab l e for a Med i c a i d  rec ip- 
ient’s med i ca l  e xpenses in the state. Insurers w ith fewer than “m i n ima l  
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contacts” in a state genera l l y are not w ith i n that state’s l ega l  j ur isd ic- 
t i on4 Furthermore, federa l l aw does not spec i f i ca l l y address an out-of- 
state insurer’s ob l i gat i on to re imburse state Med i ca i d  agenc i e s for pa i d 
c l a ims. 

A state may  not be ab l e to requ ire that out-of-state i nsurers pay its 
Med i c a i d  agency. However, the state can proh ib i t state-regu l ated 
i nsurers-those conduct i ng bus i n ess in its state-from treat ing another 
state’s Med i ca i d  agency as pr imary payer. At the t ime of our rev i ew, no 
state had done so, a HCFA off ic ia l to ld us. A state has l itt le i ncent i ve to 
protect other states’ Med i ca i d  agenc i es, as it wi l l  benef it f i nanc ia l l y on l y 
from recover i es made  by its own state Med i ca i d  agency. 

Exc lus i onary C lauses Used Some insurers i nc l ude c l a uses in the ir p l ans that exc l u de or have the 
to Deny Payment effect of exc l ud i ng payment for med i ca l  serv i ces payab l e  by another 

state’s Med i ca i d  p l an. States have reported to HCFA prob l ems in co l- 
l ect i ng from as many  as 32 insurers. The pr inc i pa l  c ause was these 
i nsurers’ use of exc l us i onary c l a uses in the ir contracts, a HCFA off ic ia l 
to ld us. 

The exc l us i onary c l ause re l i eves the i nsurers of any “l ega l  l i ab i l i ty” to 
pay out-of-state Med i ca i d  agenc i es, accord i ng to one of these “prob l em” 
insurers. The assert i on was made  in a letter from the insurer’s l ega l  
counse l  to a state attempt i ng recovery from the out-of-state insurer. 
Unt i l  a  l ega l  l i ab i l i ty i s created by federa l statute, its own state’s 
statute, or pr ivate contract, the letter sa i d, the insurer wi l l  cont i nue to 
refuse re imbursement to out-of-state Med i ca i d  agenc i es. Off ic i a l s i n 6 of 
the 11 states we contacted sa i d that they had been den i ed payment by 
th is one insurer for b i l l i ng tota l i ng about $1 m i l l i on between 1987 and 
1989. 

Med i ca i d Ass i gnment of 
R ights Thwarted 

Med i ca i d  requ i res that rec i p i ents ass i gn to the state Med i ca i d  agency 
any r ights to med i ca l  payments. But th ird part ies may  thwart the pur- 
pose of th is requ i rement by refus i ng to pay for any of severa l  reasons, 
such as: 

. The insurer does not recogn i ze the Med i c a i d  ass i gnment, 
l The contract perm its payment to be made  on l y to the po l i cyho l der. 

4Determ i n i n g whether m in ima l  contacts are present in a  e,&c if ic s i tuat i on c a n  b e  d iff icu lt to ascer- 
ta in. Cas e  l aw prov i d es s ome gu i d ance. See, for examp l e, Internat i ona l  Sho e  Compa n y  v. Wash i n gton, 
3 2 6  U.S. 310, or Wor l dw i d e Vo l k swagon v. Wood s o n ,  444x.S. 286. 
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Un l ess the state recovers its payment from the Med i ca i d  rec ip i ent or the 
po l i cyho l der, wh i ch can be d iff icu lt or impract i ca l , the state Med i ca i d  
agency may  have to pay the c l a im. A lso, a po l i cyho l der who is an absent 
parent may  co l l ect and reta in the med i ca l  p ayment at the expense of the 
Med i ca i d  program, 

An insurer’s refusa l to recogn i ze rec i p i ents’ ass i g nment of r ights to the 
state Med i ca i d  agency creates adm in i strat i ve prob l ems. Whe n  th is hap- 
pens, the agency may  try to conv i n ce the rec ip i ent to subm it a c l a im to 
the insurer and return any payment rece i ved to Med i ca i d. In many  
cases, it i s not cost benef i c i a l  for the states to pursue recover i es on a 
c l a im-by-c l a im bas i s because i nd i v i dua l  c l a ims may  be re lat ive l y sma l l . 
In tota l, however, “substant i a l  do l l ars” can be i nvo l ved, as in the case of 
mone y  M i nnesota cannot recover from an out-of-state B l ue Cross/B lue 
Sh i e l d organ i zat i on. The organ i zat i on d i d not recogn i ze the rec i p i ents’ 
ass i g nment of med i ca l  p ayments to the M i nnesota Med i ca i d  program, a 
state Med i ca i d  off ic ia l to ld us. As the state cou l d not just ify the cost of 
pursu i ng payment from each rec ip i ent i nvo l ved, it exper i enced substan- 
t ia l l osses. 

L i kew ise, substant i a l  l o sses occur when i nsurers refuse to honor a Med i - 
ca i d ass i g nment because of contract prov i s i ons prov i d i ng for payment to 
po l i cyho l ders on l y. Th i s creates prob l ems, part icu lar ly if the po l i cy- 
ho l ders are absent parents whose coverage i nc l udes the ir ch i l dren. 
Chances of co l l ect i ng from out-of-state absent parents are l ow, off ic i a l s 
from s ome states say, because the po l i cyho l ders have l itt le i ncent i ve to 
pay e ither the prov i der or the Med i ca i d  agency. To pursue recovery 
from these absent parents on a c l a im-by-c l a im bas i s i s d iff icu lt, cost l y, 
and t ime-consum ing, one state off ic ia l sa i d, and recovery is un l i ke l y. 

Fa i l ure to recogn i ze the states’ c l a ims for recovery of payment can 
resu lt i n the f inanc i a l  ga i n of out-of-state absent parents at the expense 
of Med i ca i d. Ca l i forn ia Med i c a i d  off ic i a l s te l l of an absent parent in 
Massachusetts who was rece i v i ng med i ca l  p ayments from h i s Massachu- 
setts insurer. The payments were for the ongo i n g treatment of h i s ch i l d, 
a Med i c a i d  rec ip i ent in Ca l i forn ia. Hav i n g b i l l ed the absent parent 
repeated l y, w ithout success, the prov i der n ow has approached Med i ca i d  
about re imbursement for the care. Hea l th care costs for the rec ip i ent 
were about $48,000 at the t ime of our rev i ew. The Ca l i forn ia Attorney 
Genera l  was aware of the state’s prob l ems co l l ect i ng from out-of-state 
insurers, a Ca l i forn ia Med i c a i d  off ic ia l i nd i cated, but fe lt the state d i d 
not have the resources to pursue recovery. In add it i on, because federa l 
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l aw is s i l ent on the ob l i gat i ons of out-of-state insurers, a state attorney 
sa i d, l i t i gat ion does not ho l d muc h  prom ise. 

Lost Out-of-State 
Co l l ect i ons May Be 
Substant ia l  

. 

. 

. 

. 

As many  as 18 states have reported prob l ems recover i ng from out-of- 
state insurers, a HCFA off ic ia l to ld us. A lthough 9 of the 11 states we 
contacted reported such l osses, off ic i a l s sa i d that they cou l d not eas i l y 
i dent ify through the ir payment systems the l o sses from out-of-state 
insurers. Med i ca i d  off ic i a l s i n four states d i d prov i de s ome examp l es: 

Ca l i forn ia b i l l ed 23 out-of-state i nsurers over a l-year b i l l i ng per i od for 
more than an est imated $6.5 m i l l i on that was not recovered. 
I l l i no is b i l l ed four out-of-state i nsurers over a 3-year per i od for an est i- 
mated $369,000 that was not recovered. 
W i scons i n  b i l l ed two out-of-state i nsurers over a 2-year per i od for an 
est imated $220,000 that was not recovered. 
M i ch i g an subm itted 879 b i l l s to 57 out-of-state i nsurers over an &month 
per i od for about $397,000. For 635 of these b i l l s and $378,893 of the 
b i l l ed amount, the state rece i ved e ither re ject i on not i ces or no response. 

States Unab l e  to 
Co l l ect From Some 
ERISA Plans 

Most states have not taken advantage of the Congress’s 1985 change to 
E~rw--a l l ow ing states to proh ib i t ERISA p l ans from us i ng contract prov i- 
s i ons that have the effect of l im it i ng or exc l ud i ng payments for Med i - 
ca i d rec ip i ents. Even if states pass these proh ib i t i ons, they cannot forb id 
certa in pract i ces that have the s ame effect. In ear l y 1990, state Med i ca i d  
agenc i e s st i l l  were hav i ng d iff icu lty co l l ect i ng from some ERISA p l ans, 
even p l ans in the s ame state as the agency. Consequent l y, the sav i n gs to 
Med i c a i d  ant i c i pated from the Congress’s act i on may  not be rea l i zed. 

As we reported in 1984, ERISA p l ans cou l d l ega l l y avo i d pay i ng Med i c a i d  
because they cou l d wr ite prov i s i ons in the ir contracts that exc l u de pay- 
ment for Med i ca i d  rec i p i ents.5 ERISA prov i des that state l aws genera l l y 
do not app l y to emp l o yee hea l th benef it p l ans. Accord i ng l y, the Con- 
gress amended ERISA i n theConso l i d ated Omn i b u s Budget Reconc i l i a t i on 
Act of 1985 (COBRA). In effect, COBRA perm itted states to pass l aws that 
proh ib i t ERISA p l ans from l im it i ng or exc l ud i ng payments for i nd i v i dua l s 
who wou l d  otherw ise rece i ve Med i c a i d  benef its. 

“Nee d  for Leg i s l at i ve Cha n g e  Affect i ng the Med i ca i d  Program (GAO/HRD-85-9, Nov. 30, 1984). 
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State Author ity Not Used, On l y n i ne states have passed appropr i ate leg i s l at i on cover i ng ERISA 

Some ERISA Plans Note p l ans as n ow perm itted by COBRA.6 At least two p l ans have den i ed pay- 
ments to states that l acked leg i s l at i on spec i f i ca l l y address i ng ERISA 
p l ans. These p l ans wi l l  cont i nue deny i n g Med i c a i d  rec ip i ent c l a ims, p l an 
representat i ves sa i d, unt i l  the states pass the necessary leg is l at i on. 

COBRA d i d not requ ire that EREA p l ans be sub j ect immed i ate l y to pert i- 
nent th ird-party l aws enacted by the states, but estab l i s hed t ime frames 
that depended on such cond i t i ons as when p l an contracts were renegot i- 
ated. Not unt i l  Apr i l  1 989 d i d a l l  ERM p l ans b e c ome sub j ect to such 
state l aws. 

To prec l ude ERISA p l ans from us i ng contract prov i s i ons to exc l u de pay- 
ment for Med i ca i d  rec i p i ents’ hea l th care costs, states must enact spe- 

1 c if ic l aws. Off ic i a l s from two of the states we contacted sa i d that a state 
l aw was unnecessary because ERISA p l ans had been pay i ng vo luntar i l y. 
Others interpreted COBRA as proh ib i t i ng ERISA p l ans from treat ing Med i - 
ca i d as pr imary payer, thus mak i n g  state act i on unnecessary. At least 
one state’s Med i ca i d  off ic i a l s based the ir interpretat ion on an Apr i l  1 988 
memoran d um from a HCFA headquarters off ic ia l to HCFA reg i ons. The 
memoran d um ind i cated that COBRA proh i b i ted ERISA p l ans from l im it i ng 
or exc l ud i ng coverage for Med i ca i d  rec ip i ents. 

State Regu l atory 
Author ity Over ERISA 
Plans L im ited 

Even if states pass the l aws ant i c i pated under COBRA, they can proh ib i t 
ERISA p l ans on l y from us i ng exc l us i onary contract c l a uses that have the 
effect of l im it i ng payment for a Med i ca i d-e l i g i b l e i nd i v i dua l . COBRA l an- 
guage may  not be broad enough to enab l e states to proh ib i t ERISA p l ans 
from us i ng other pract i ces--such as those emp l o yed by out-of-state 
insurers-that have the s ame effect. Spec if i ca l l y, states apparent l y 
cannot prec l ude ERISA p l ans from not recogn i z i ng the Med i c a i d  rec ip i- 
ents’ ass i g nment of r ights or fo l l ow ing a procedure of pay i ng on l y the 
po l i cyho l der. Thus, states have l itt le recourse in dea l i n g w ith EREA p l ans 
that use such pract i ces. 

Some ERM p l ans i nc l ude in the ir contracts l a nguage prov i d i ng that ben- 
ef its are not ass i gnab l e to the med i ca l  prov ider, state off ic i a l s sa i d. Th i s 
resu lts in the s ame prob l ems that occur when out-of-state i nsurers do 
not honor the ass i gnment. W ithout a mean s  to prec l ude these pract i ces, 
as can happen w ith out-of-state insurers, states may  be unab l e to 
recover payments cost effect ive ly. 

“Research Inst itute of Amer i ca, Benef i ts Coord i n ator, Vo l. 1, par. 11,724. 
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Antic ipated Sav ings From As with losses from out-of-state insurers, losses from ERISA p lans are not 

COBRA in Jeopardy eas i l y ident if ied through state payment systems, state off ic ia ls to ld us. 
Such losses cou ld be substant ia l, other est imates suggest. To determine 
the potent ia l impact of the ERISA amendment on COBRA, the Congress iona l 
Budget Off ice (CBO) and HCFA est imated recover ies expected from ERISA 
p lans that were exc lud ing payment for Med ica id-e l i g ib le ind iv idua ls. For 
f isca l years 1990 and 1991, CBO est imated recover ies of approx imate ly 
$36 mi l l i on and $40 mi l l i on, respect ive ly. HCFA off ic ia ls est imated f isca l 
year 1990 recover ies of $260 to $475 mi l l i on.’ The prob lems descr ibed 
above jeopard ize the rea l izat ion of such sav ings, 

Losses From Out-of- Future Med ica i d l osses may not be l im ited to those reported from out-of- 

State Insurers and 
state insurers and ERISA p lans not pay ing state Med ica i d agenc ies. Losses 
to Med ica i d are l ike ly to increase because recent ly 

ERISA Plans L ike ly to 
Grow . a ma jor insurance assoc iat ion has taken the pos it ion that Med ica i d is not 

a lways last payer and 
l HCFA regu lat ions have requ ired, on the bas is of COBRA, that states assume 

more of the respons ib i l i ty from prov iders for recover ies and hence the 
losses from nonrecover ies. 

Med ica id Not Always Las 
Payer, Blue Cross/Blue 
Shie ld Asserts 

It Some insurers appear to be chang ing the ir pos it ion with regard to when 
they are l iab le for pay ing Med ica i d rec ip ients’ hea lth care costs. In 1988, 
the Blue Cross/Blue Sh ie ld Assoc iat ion adopted the pos it ion that 
insurers need not treat Med ica i d as the payer of last resort, The assoc ia- 
t ion be l i eves that its member p lans may not be requ ired to treat Med i- 
ca id as last payer so long as the ir contracts comp ly with state laws. Th is 
conf l i cts with broad language inc luded in the assoc iat ion’s th ird-party 
l iab i l ity manua l, pub l i shed in 1980. The manua l  acknow ledged that fed- 
era l law requ ires Med ica i d to be the last payer. It was d istr ibuted to al l 
assoc iat ion member p lans and state Med ica i d agenc ies. 

In May 1988, a HCFA off ic ia l met with nat iona l B lue Cross/Blue Sh ie ld 
Assoc iat ion off ic ia ls to d i scuss prob lems states had in co l l ect ing from 
out-of-state Blue Cross/Blue Sh ie ld insurers. Accord ing to h is written 

7CB0 cou ld not tel l us the assumpt ions upon wh ich its est imates were baaed or the reasons for the 
d iscrepanc ies between CESO and HCFA est imates. HCFA based its est imates on assumpt ions that 
(1) 40 percent of emp l oyer-sponsored hea lth i nsurance is se lf- insured, (2) 66 percent of current th ird- 
party recover ies ar ise from emp loyer-sponsored hea lth i nsurance, (3) 1.8 to 3.6 percent of federa l 
Med ica i d expend i tures wi l l b e recovered from th ird-party resources, (4) the above percentages app ly 
to the Med ica i d program un iformly, and (6) the impact of the prov is i on wi l l “grade in” over 3 years. 
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s ummary of the meet i ng, the assoc i at i on quest i oned the l ega l  bas i s for 
Med i c a i d ’s be i ng des i gnated as last payer. In add it i on, even though fed- 
era l l aw requ i red state Med i ca i d  agenc i e s to pursue recovery or r isk 
l os i ng federa l match i n g funds, the assoc i at i on asserted that the l i ab i l i ty 
of th ird-party payers is governed by the terms of l oca l  assoc i at i on con- 
tracts. If the prov i s i ons of the i n surers’ contracts conform to app l i cab l e 
state l aw, the assoc i at i on s p o k e sman sa i d, the insurer may  not be 
requ i red to honor c l a ims by Med i ca i d  agenc i es. 

States G iven More To assure that Med i ca i d  i s treated as last payer, states use two 
Respons ib i l i ty for processes- “postpay recovery” and “cost avo i dance:” 

Recover i ng Med i ca i d Costs 
. After state off ic i a l s determ ine that a Med i ca i d  rec ip i ent has another 

hea l th care resource ava i l ab l e, they attempt to recover costs the states 
pa i d from the l i ab l e th ird party (postpay recovery). 

. The state then p l aces an ind i cator in the c l a im process i ng system so that 
Med i ca i d  does not pay future c l a ims for that person but requ i res the 
prov i der to b i l l  the th ird party (cost avo i dance). 

Cost avo i d ance prov i des the ma jor i ty of states’ th ird-party sav i ngs. For 
examp l e, the federa l share of state th ird-party l i ab i l i ty sav i n gs in f isca l 
year 1988 was about $1.3 b i l l i on in cost avo i d ance and about 
$109 m i l l i on in postpay recover i es, states reported. Accord i ng l y, states 
most l i ke l y have avo i d ed recovery prob l ems to a great extent by not 
pay i ng the prov i der for costs when the state knew the rec ip i ent had 
i nsurance. Instead, states re j ected the c l a ims from the prov i ders, who 
then had to pursue the payment from insurers. Prov i ders in turn are 
hav i ng extens i ve prob l ems in co l l ect i ng from ERISA p l ans and, to s ome 
extent, out-of-state i nsurers who do not recogn i ze the rec ip i ent’s ass i gn- 
ment of r ights or are on l y pay i ng the po l i cyho l der, a prov i der represen- 
tat ive in Wash i n gton to ld us. In these cases, prov i ders may  be 
exper i enc i ng l o sses due to the ir inab i l i ty to co l l ect from the p l ans. 

New federa l Med i c a i d  regu l at i ons requ ire the states to pay the prov i der 
in certa in s i tuat i ons and a s s ume more of the respons ib i l i ty for recov- 
er i ng from the l i ab l e th ird part ies. In January 1990, HCFA f ina l i zed regu- 
l at i ons based on COBRA that requ ire states to pay prenata l  care, 
prevent i ve ped iatr i c care, and absent parent-re lated c l a ims and then 
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seek recovery from the known th ird party.8 These requ i rements were 
i ntended to protect a mother and her dependent ch i l dren from hav i ng to 
pursue an absent parent, h i s emp l oyer, or the insurer for th ird-party 
l i ab i l i ty. Further, the Congress was concerned that the adm in i strat i ve 
burdens assoc i ated w ith th ird-party l i ab i l i ty co l l ect i on efforts not d is- 
courage part ic i pat i on in the Med i c a i d  program by phys i c i a ns and other 
prov i ders of prevent i ve ped iatr i c and prenata l  care. 

Th i s change is l i ke l y to i ncrease l o sses to Med i ca i d  because the state wi l l  
h ave to pursue c l a ims prev i ous l y pursued by the prov i ders. One state 
off ic ia l est imated that these requ i rements wou l d  affect over ha lf of a l l  
c l a ims processed for th ird-party l i ab i l i ty. As states a s s ume more of the 
respons ib i l i ty from prov i ders for b i l l i ng th ird part ies, they wi l l  h ave 
more prob l ems co l l ect i ng from out-of-state i nsurers and ERISA p l ans, 
Med i c a i d  off ic i a l s from 10 of the 11 states we contacted sa i d. 

Leg is l at i on Needed to To c l ose l oopho l es in the l aw that a l l ow s ome insurers that shou l d pay 

C lar ify Federa l  Po l i cy, 
state Med i ca i d  agenc i e s to avo i d do i ng so, leg i s l at i ve act i on is needed. 
Leg i s l at i on shou l d c lar ify federa l Med i c a i d  po l i cy and estab l i sh an effec- 

Improve Co l l ect i ons t ive mean s  for states to d irect ly recover from a l l  appropr i ate th ird par- 
t ies. Ana l o gous Med i care leg is l at i on, known as the Med i care secondary 
payer (MSP) prov i s i on, can serve as a mode l  for s im i l ar Med i c a i d  leg i s l a- 
t ion Med i care l aw prov i des a much  more effect ive statutory bas i s for 
the federa l government to recover from pr ivate i nsurers than that cur- 
rent ly ava i l ab l e to states in Med i c a i d  statute. However, th is mode l  must 
be adapted to account for the federa l/state nature of the Med i ca i d  pro- 
gram. Any leg i s l at i ve remedy necessar i l y  wou l d  be somewhat comp l ex. 

Under the MSP prov i s i on, the federa l government has a r ight to recover 
from l i ab l e th ird part ies regard l ess of the ir contract prov i s i ons. The 
Un i ted States can br i ng an act i on aga i nst an insurer that is not pay i ng 
appropr i ate l y for a Med i care rec ip i ent’s costs. Further, i nsurers are 
g i ven an i ncent i ve to comp l y  because the MSP prov i s i on prov i des for 
payment of a pena l ty doub l e the amount or ig i na l l y owed as a resu lt of 
such su its. Th i s doub l e d amage prov i s i on was necessary because 
i nsurers that d i d not appropr i ate l y pay benef i c i ar i es’ med i ca l  b i l l s faced 

“Spec if i ca l l y, CORRA requ i res the state to make  payment for serv i ces a n d  seek re imbursement from 
th ird part i es in cases wher e  there is prenata l  or prevent i ve ped i atr i c care, or wher e  the th i rd-party 
l iab i l i ty is der i v ed from the parent whos e  ob l i gat i on to p a y  support is be i n g enforced by ch i l d support 
enforcement agenc i e s. 
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no pena l ty and saved themse l v es mone y  by not do i ng so, as we prev i- 
ous l y reported.g F ina l l y, as an add i t i ona l  enforcement mechan i sm, the 
MSP prov i s i on a l l ows anyone to sue for doub l e d amages when they 
b e c ome aware that a l i ab l e th ird party is not fu lf i l l i ng its payment ob l i - 
gat i ons under the prov i s i ons. 

The adm in i strat i ve aspects of the Med i ca i d  program typ ica l l y are han- 
d l ed at the state leve l, and pr imary respons ib i l i ty for enforcement 
shou l d rema i n w ith the states. But leg i s l at i on based on the MSP prov i- 
s i ons cou l d improve co l l ect i ons s ign i f i cant ly. Adapt i ng the Med i care 
mode l  for the Med i ca i d  program wou l d requ ire federa l l eg i s l at i on to do 
the fo l l ow ing: 

1, Make  it exp l i c i t that Med i ca i d  i s payer of last resort. 

2. Clar ify that appropr i ate th ird part ies have a duty to pay or re imburse 
Med i ca i d  regard l ess of any contract prov i s i on. 

3. Prov i de an eff ic i ent and comprehens i v e enforcement scheme. The 
ex i st i ng pert inent prov i s i on in ERISA a l so wou l d  have to be ad j usted to 
g i ve states the necessary mean s  to fu lf i l l  a l l  the ir th ird-party ob l i gat i ons 
under Med i ca i d  l aw. 

Conc l us i ons Wh i l e  states have been requ i red by l aw to pursue recover i es from l i ab l e 
th ird part ies, the current statutory framework does not prov i de an ade- 
quate mean s  for states to recover from some out-of-state i nsurers and 
ERISA p l ans. As a resu lt, Med i c a i d  may  be spend i n g m i l l i o ns of do l l ars for 
Med i c a i d  rec i p i ents’ hea l th care costs that others shou l d be pay i ng. The 
prob l em is l i ke l y to grow as the states a s s ume more of the respons ib i l i ty 
for recover i ng from l i ab l e th ird part ies and more i nsurers exp l o i t l oop- 
ho l es in current Med i ca i d  l aw to avo i d pay i ng rec i p i ents’ costs. 

Recommendat i o ns to We  recommend that the Congress amend  federa l l aw to exp l i c i t l y state 

the Congress that Med i ca i d  i s payer of last resort, g i ve states the author ity needed to 
recover from a l l  l i ab l e th ird part ies, and prov i de effect ive mechan i sms 
for enforcement. Our suggested l anguage, w ith an accompany i n g  exp l a- 
nat ion, appears in append i x  I. 

‘Incent i ves Nee d e d  to Assure Pr ivate Insurers Pay Before Med i c are (GAO/HRD-89-19,  Nov. 1988). 
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Agency Comments GAO requested wr itten c omments on a draft of th is report from HHS and 
the Department of Labor. The ir wr itten comments, summar i z ed be l ow, 
are presented in fu l l i n append i c es II and III. 

III-IS concurred w ith our f ind i ngs. It agreed that federa l l eg i s l at i on is 
needed, in s ome cases, to address i nsurance i ndustry pract i ces not effec- 
t ive l y dea l t w ith by current l aw and, in other cases, to requ ire states to 
use author ity they a l ready have to contrd%buses. Because it was st i l l  
rev i ew ing the fu l l extent of the prob l em and the leg i s l at i ve changes 
needed to reso l ve it, HHS took no pos i t i on on our spec i f i c proposed leg is- 
lat i ve changes. IIHS proposed a techn i ca l  change, wh i ch we made  to 
c lar ify congress i ona l  i ntent concern i ng l eg i s l at i on requ ir i ng states to 
pay c l a ims in cases i nvo l v i ng prenata l  care and absent parents. After 
send i n g the draft to HIIS for wr itten comment, we l earned that HCFA 'S 
pre l im inary est imate of l o sses occurr i ng because out-of-state i nsurers 
were not re imburs i ng state Med i ca i d  agenc i e s was about $200 m i l l i on 
(federa l a nd state). 

Labor commented about the pr imary focus of our ERISA-re lated concerns 
and the d ist i nct i on between prob l ems states have w ith out-of-state 
i nsurers and those w ith ERISA p l ans. W e  have cons i dered the ir c omments 
and made  c lar if i cat ions, where appropr iate. Labor a l so i nd i cated that 
part of our proposed amendment to ERISA may be unnecessary. W e  
be l i e ve that it i s necessary; our rat iona l e i s i nc l uded in our response to 
Labor’s c omments in append i x  III. 

As arranged w ith your off ice, un l ess you pub l i c l y announce its contents 
ear l i er, we p l an no further d istr ibut ion of th is report unt i l  3 0 days after 
its i ssue date. At that t ime, we wi l l  s end cop i es to the Secretary of 
Hea l th and Human Serv i ces and other i nterested part ies. 

Th i s report was prepared under the d irect ion of Janet Sh ik l es, Director, 
Hea l th F i nanc i ng and Po l i c y Issues. Shou l d  you have any quest i ons con- 
cern i ng th is report, p l ease ca l l  her on (202) 275-5451. Other ma j or con- 
tr ibutors are l i sted in append i x  IV. 

S incere l y yours, 

” 
Lawrence H. Thompson 
Ass i stant Comptro l l er Genera l  

Page 13 GAO/HRD-91-25 Med ica i d Co l l ect ions From Pr ivate Insurers 



contents 

Letter 

Append ix I 
Suggested Leg is lat ive 
Language and 
Exp lanat ion 

16 

Append ix II 
Comments From the 
Department of Hea lth 
and Human Serv ices 

Append ix III 
Comments From the 
Department of Labor 

Append ix IV 
Ma jor Contr ibutors to 
Th is Report 

32 

Abbrev iat ions 

AFDC Aid to Fami l i es W ith Dependent Ch i l dren 
CBO Congress iona l Budget Off ice 
COBRA Conso l i dated Omn ibus Budget Reconc i l i at ion Act of 1985 
ERISA Emp loyee Ret irement and Income Secur ity Act of 1974 
HCFA Hea lth Care F inanc ing Admin istrat ion 
HHS Department of Hea lth and Human Serv ices 
MSP Med icare secondary payer 

Page 14 GAO/IUD-91-25 Med ica id Col lect ions From Private Insurers 



Page 15 GAO/HRD-91-25 Med ica i d Co l l ect ions From Pr ivate Insurera 



Append i x I , 

Suggested Leg is lat ive Language 
and IiCxp lanat ion 

SEC. [ 1. MEDICAID AS PAYER OF LAST RESORT. 

(a) AMENDMENTS To STATE PLAN REQUIREMENTS.-( 1) Sect i on 
1902(a)(25) of the Soc ia l  Secur ity Act (42 USC. 1396a(a)(25)) is 
amended- 
(A) by str ik ing “and” at the end of subparagraph (F), 
(B) by insert ing “and” at the end of subparagraph (G), and 
(C) by add i ng the fo l l ow ing n ew subparagraph: 
“(I~) that states meet the requ i rements of 1902(z) re lated to Med i ca i d 
be i ng the payer of last resort;“. 
(2) Sect i on 1902 (42 U.S.C 1396a) is amended by add i ng the fo l l ow ing 
n ew subsect i on: 
“(z)( 1) In order for a state to meet the requ i rements of subsect i on 
(a)(25)(H), a State must prov i de that- 
“(A) a pr ivate insurer ( inc lud ing hea l th benef it p lan, fund, th ird-party 
admin istrator, or s im i l ar ent ity or program prov id i ng payments for med- 
ica l ass i stance) may not take into account that an ind iv i dua l is e l i g ib le 
for or rece iv i ng med i ca l  ass i stance under any State p l an under th is t it le; 
“(B) no payment for med i ca l  ass i stance is made under th is t it le, except 
as prov i ded in subparagraph (C), to the extent that payment has been 
made, or can reasonab l y be expected to be made, by a th ird party; and 
“(C) a l l payments for med i ca l  ass i stance under the State p l an are cond i- 
t i oned on prompt re imbursement to the p l an when a th ird party learns, 
or rece i ves informat ion ind icat ing, that it is l i ab le for payment of such 
med i ca l  ass i stance. 
“(2) In order to recover payment for med i ca l  ass i stance pa i d under its 
State p lan, a State may jo in or i ntervene in any act ion re lated to events 
that gave r ise to the need for such med i ca l  ass i stance. 
“(3) To the extent payment for any med i ca l  ass i stance has been made 
under its State p lan, a State sha l l  b e subrogated to the r ight of any party 
to payment for such med i ca l  ass i stance. 
“(4) There is estab l i shed a pr ivate cause of act ion for doub l e the amount 
or ig ina l l y owed aga i nst any party that fa i ls to prov i de for payment or 
appropr i ate re imbursement in accordance with paragraph (1). If a party 
other than the State affected br ings an act ion under th is paragraph, that 
State sha l l  b e ent it led to a port ion of any j udgment or sett l ement equa l  
to the amount or ig ina l l y owed.“. 
(b) AMENDMENT To PAYMENT RESTRICTIONS.-( l ) Sect i on 1903(o) 
of such act (42 USC. 1396b(o)) is amended to read as fo l l ows: 
“Notwithstand i ng the preced i ng prov is i ons of th is sect ion, no payment 
sha l l  b e made to a State under the preced i ng prov is i ons of th is sect i on 
for expend i tures for med i ca l  ass i stance prov i ded for an ind iv i dua l under 
its State p l an approved under th is t it le to the extent that a pr ivate 

Page 16 GAO/I iRD-91-26 Med ica id C!o l lect ions From Private Insurera 



. 

Append i x I 
Suggested L.eg ia lat ive Lsnguage 
and Exp lanat ion 

i nsurer ( i nc l ud i ng hea l th benef it p l an, fund, th ird-party adm in i strator 
or s im i l ar ent ity, or program prov i d i ng payments for med i ca l  ass i stance) 
wou l d  have been ob l i gated to prov i de such ass i stance but for a contract 
prov i s i on, po l i cy, pract ice, or pattern hav i ng the effect of l im it i ng or 
exc l ud i ng such ob l i gat i on because the i nd i v i dua l  i s e l i g i b l e for or is pro- 
v i ded med i ca l  ass i stance under any State p l an under th is t it le.“. 
(c) CONFORMING AMENDMENTS.-( l )  Sect i on 1912 of such Act 
(42 U.S.C. 1396k) is amended- 
(A) in subsect i on (a) before paragraph (I), by insert ing “or on beha l f of” 
after “care owed to”; and 
(B) by add i ng at the end the fo l l ow ing n ew subsect i on: 
“(c) The State sha l l  proh ib i t any contract prov i s i on, po l i cy, pract ice, or 
pattern on the part of a pr ivate insurer ( i nc l ud i ng hea l th benef it p l an, 
fund, th ird-party adm in i strator or s im i l ar ent ity or program prov i d i ng 
payments for med i ca l  ass i stance) that has the effect of prevent i ng effec- 
t ive ass i g nment of benef i ts as requ i red by th is sect i on.“. 
(2) Sect i on 1917(b) of such Act (42 U.S.C. 1396p(b)) is amended by 
add i ng at the end the fo l l ow ing n ew paragraph: 
“(3) Paragraph (1) sha l l  not be construed to proh ib i t re imbursement of 
payments as necessary to meet the requ i rements of sect i on 1902(z).” 
(d) ERISA AMENDMENT.-Sect i o n  514(b) of the Emp l o y ee Ret i rement 
Income Secur i ty Act of 1974 (29 U.S.C. 1144(b)(8)) is amended (1) in 
subparagraph (2)(B) by str ik i ng “Ne ither” and subst i tut i ng “Except to 
the extent necessary to comp l y  w ith sect i ons 1902(a)(25) and (45) of the 
Soc i a l  Secur i ty Act, ne ither”; and 
(2) by str ik i ng paragraph (8) and subst i tut i ng the fo l l ow ing n ew para- 
graph (8): 
“(8) Subsect i o n (a) of th is sect i on sha l l  not app l y to any State l aw to the 
extent necessary to comp l y  w ith sect i on 1902(a)(25) and (45) of the 
Soc i a l  Secur i ty Act.“. 
(e) REGULATIONS.-W i th i n  6 months after the date of the enactment 
of th is Act, the Secretary of Hea l th and Human Serv i ces sha l l  promu l- 
gate f ina l regu l at i ons necessary to carry out the amendments made  by 
th is sect i on 
(f) EFFECTIVE DATES.-( 1) Except as spec i f i ed in paragraph (a), 
amendments made  by th is sect i on sha l l  app l y to ca l endar quarters 
beg i nn i ng on or after the date of enactment. 
(2) In the case of a State p l an for med i ca l  ass i stance (under t it le XIX of 
the Soc i a l  Secur i ty Act that the Secretary determ ines requ i res State leg- 
is l at i on (other than leg i s l at i on appropr i at i ng funds) in order for the p l an 
to meet the add i t i ona l  requ i rements imposed by the amendments made  
by th is sect i on, the State p l an sha l l  not be regarded as fa i l i ng to comp l y  
w ith the requ i rements of such t it le so l e l y on the bas i s of its fa i l ure to 
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meet these add i t i ona l  requ i rements before the f irst day of the f irst ca l- 
endar quarter beg i nn i ng after the c l ose of the f irst regu lar sess i o n of the 
State leg i s l ature that beg i ns after the date of enactment. For purposes of 
the prev i ous sentence, in the case of a State that has a 2-year leg i s l at i ve 
sess i on, each year of such sess i o n sha l l  b e d e emed to be a separate reg- 
u lar sess i o n of the State leg is l ature. 

Exp lanat i on The Conso l i d ated Omn i b u s Budget Reconc i l i a t i on Act of 1985 (COBRA) 
set forth certa in state p l an requ i rements and other prov i s i ons re lated to 
th ird-party l i ab i l i ty. The intent of these prov i s i ons was to make  certa in 
that Med i c a i d  be the payer of last resort; that is, that other ava i l ab l e 
th ird-party resources (for examp l e, emp l o yee hea l th benef it p l ans, com- 
merc i a l  i nsurance, tort d amage awards, compensat i o n programs, and so 
forth) be used before the program pays for the care of an i nd i v i dua l  
e l i g i b l e for Med i ca i d.1 

State Med i ca i d  agenc i e s have exper i enced severa l  types of prob l ems, 
however, in co l l ect i ng from certa in l i ab l e th ird part ies. It has been par- 
t icu lar ly d iff icu lt for states to co l l ect from out-of-state i nsurers and 
emp l o yee benef it p l ans that may  be covered by the Emp l o y ee Ret ire- 
ment Income Secur i ty Act of 1974. The purpose of th is sect i on is to e l im- 
i nate any obstac l es that h i nder the states’ ab i l i ty to co l l ect fu l l y from 
these and other l i ab l e th ird part ies. It is s im i l ar in man y  ways to sect i on 
1862(b) of the Soc i a l  Secur i ty Act (Act) (42 U.S.C. 1396y(b)), wh i ch is 
k n own as the Med i care secondary payer (MSP) prov i s i on. 

State P l an Requ i rements .-In recogn i t i on of the d iff icu lt i es assoc i ated 
w ith co l l ect i ng from l i ab l e th ird part ies (desp i te the fact that the Act 
a l ready prov i des for Med i c a i d  to be the payer of last resort), subsect i on 
(a) amends  state p l an requ i rements to impose spec i f i cat i ons i ntended to 
ensure that Med i ca i d  be the payer of last resort in each and every case. 
In add it i on, th is subsect i on enhances the power of the states to co l l ect 
from l i ab l e th ird part ies. 

Spec if i ca l l y, th is subsect i on requ i res states to prov i de that a pr ivate 
insurer may  not take into account that an i nd i v i dua l  i s e l i g i b l e for, or 
rece i v i ng, Med i c a i d  benef i ts whether under that state’s Med i ca i d  p l an or 
any other state Med i ca i d  p l an. The amendment wou l d  mak e  it c l ear that 

‘The McCarran-Ferguson Act (16 USC. 1 0 1 1  et seq.) prov i d es that the bus i n ess of i n surance b e  
sub j ect to the l aws of the States except whe n  federa l  statute spec if i ca l l y re l ates to the bus i n ess of 
i nsurance, a a  in the case of Med i ca i d  th i rd-party l iab i l i ty. Th i s sect i on is genera l l y  not i n tended to 
a l ter that arrangement. 
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the term “pr ivate i nsurer” is used in the broadest poss i b l e sense to 
i nc l ude a l l  ent it i es or programs that are in a pos i t i on to be pr imary to 
Med i ca i d. Reference to any state p l an shou l d l e ssen the d iff icu lt i es cur- 
rent ly assoc i ated w ith co l l ect i ng from out-of-state insurers. The phrase 
“take into account” is used as it i s i n the MSP prov i s i on. 

Th i s subsect i on, in genera l , a l so requ i res states to prov i de that pay- 
ments may  not be made  to prov i ders for cases in wh i ch l i ab l e th ird par- 
t ies have been i dent i f i ede2 Under certa in c i rcumstances, however, 
payments may  be made, but are cond i t i oned on prompt re imbursement. 
Such c i rcumstances may  i nc l ude, for examp l e, those in wh i ch prompt 
payment was requ i red for (1) prenata l  or prevent i ve ped iatr i c care or 
(2) serv i ces on beha l f of an i nd i v i dua l  for whom ch i l d support enforce- 
ment was be i ng sought. 

Furthermore, the states are prov i ded an exp l i c i t r ight to jo i n or inter- 
vene in any act i on g i v i ng r ise to the need for any med i ca l  ass i stance that 
has been pa i d under its state p l an (such as a tort su it or the l i ke). As an 
add i t i ona l  enforcement mechan i sm, states are subrogated-to the 
extent that the state p l an has pa i d for med i ca l  ass i stance-to the 
re lated r ights of any benef i c i ary, prov ider, or other party. 

Th i s subsect i on a l so perm its su i ts to be brought in federa l court aga i nst 
l i ab l e th ird part ies to recover payments made  under a state p l an. It is 
hoped that th is mechan i sm wi l l  prov i de a strong i ncent i ve for th ird par- 
t ies to pay or re imburse states prompt l y. A party that preva i l s i n such a 
su it wou l d  be awarded doub l e the amount of the or ig i na l  l i ab i l i ty. It is 
ant i c i pated that access to federa l courts wi l l  m it i gate const itut i ona l  a nd 
procedura l  obstac l es i nvo l ved in co l l ect i ng from out-of-state part ies. 

In the event that a party other than a state that pa i d for med i ca l  ass i s- 
tance inst itutes a su it, the state that pa i d for the med i ca l  ass i stance is 
ent it l ed to a port ion of any j u dgment or sett l ement equa l  to the amount 
that was pa i d under the state p l an. Th i s g i ves the state the opt i on of 
pursu i ng re imbursement d irect ly aga i nst a l i ab l e th ird party and gett ing 
doub l e the amount or ig i na l l y owed or benef itt i ng from su i ts brought by 
others and co l l ect i ng the amount of the or ig i na l  l i ab i l i ty. 

‘A l though the type of th i rd part i es affected is necessar i l y  comprehens i v e, th is is not i n tended to 
affect the app l i cat i on of the Ind i an Se l f-Determ inat i on Act (beg i n n i n g at 2 6  USC. 460), wh i c h pro- 
v i des for certa i n i nst itut ions to b e  re imbursed by Med i ca i d  in the s ame manne r  ss other s im i l ar 
inst itut ions. 
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Payment Restr i ct i ons.-Subsect i on (b) amends  sect i on 1903(o) for three 
purposes. F irst, to c lar ify that pr ivate- insurers shou l d be prec l uded 
from exc l ud i ng or l im it i ng by any mean s  payment on beha l f of any ind i- 
v i dua l  e l i g i b l e or rece i v i ng Med i ca i d. Second, that pr ivate i nsurers 
shou l d be prec l uded from exc l ud i ng or l im it i ng such payment in any 
state whether or not it i s the state where the pr ivate insurer is l ocated. 
And, th ird, that the proh ib i t i on on exc l ud i ng or l im it i ng such payment 
shou l d extend to a l l  appropr i ate th ird-party ent it i es. Th i s wi l l  requ ire 
each state to take act i on to ensure that its s ister states are not den i ed 
payments, but it i s ant i c i pated that the Secretary wi l l , b y regu lat i on, 
prov i de the necessary gu i d ance to enab l e states to comp l y. 

Conform ing Amendments-Subsect i o n (c) amends  sect i on 1912 of the 
Act, requ ir i ng states to e l im i nate obstac l es to Med i c a i d  rec i p i ents’ 
ass i g nment of benef its. Such ass i g nment make s  it eas i er for states to 
recover from l i ab l e th ird part ies. In add it i on, to e l im i nate any confus i on, 
the subsect i on a l so c lar if i es that sect i on 1917 of the Act does not bar 
recovery for the purpose of ensur i ng that Med i c a i d  i s the payer of last 
resort. 

EHISA Amendment .-The Emp l o y ee Ret i rement Income Secur i ty Act of 
I974 (EIIISA) preempts state l aws affect ing covered emp l o yee ret i rement 
and we lfare p l ans. Th i s preempt i on has been ra i sed as a barr ier by par- 
t ies seek i n g to avo i d fu lf i l l i ng the ir th ird-party ob l i gat i ons w ith respect 
to Med i ca i d. COBRA amended EREU to prov i de a l im ited except i on to th is 
preempt i on. However, th is COBRA amendment has not been suff ic i ent to 
e l im i nate at l east procedura l  obstac l es to co l l ect i on of th ird-party l iab i l i - 
t ies assoc i ated w ith Med i ca i d. 

Subsect i o n (d) broadens the except i on to the ERISA preempt i on so that 
states have the necessary power to ensure that Med i ca i d  i s the payer of 
last resort even w ith respect to p l ans that may  be covered by ERISA. Th i s 
subsect i on a l so prov i des that state i nsurance l aws may  be construed as 
app l i cab l e to emp l o yee benef it p l ans, but on l y to the extent necessary to 
fac i l i tate th ird-party ident if i cat ion and recovery. 

Whe n  COBKA was passed, there was concern that because the ERISA 
amendment cou l d expose s ome p l ans to n ew l iab i l i t i es, it cou l d produce 
hardsh i ps for i nsurers who had not ant i c i pated these l i ab i l i t i es when 
they des i g ned the ir p l ans. To address th is concern, the ERM amendment 
prov i ded for a de l a yed effect ive date. S i nce a l l  i nsurers shou l d by n ow 
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have ad j usted the ir p l ans to prov i de pr imary coverage for the ir benef i- 
c iar ies, the ERISA amendment takes effect when the rest of the sect i on 
b e c omes effect ive. 

Regu l at i ons.-In recogn i t i on of the severe prob l ems exper i enced by the 
states in co l l ect i ng aga i nst l i ab l e th ird part ies and the urgency of 
ach i ev i ng re lated program sav i ngs, subsect i on (e) requ i res the Secretary 
to promu l gate imp l ement i ng regu l at i ons prompt l y (that is, w ith i n 6 
months of enactment). 

Effect i ve Dates-Subsect i on (f) prov i des for the sect i on to take effect 
on the f irst ca l endar quarter beg i nn i ng on or after the date of the enact- 
ment of the sect i on. A de l ayed effect ive date is prov i ded in cases where 
the Secretary ascerta i ns that state leg i s l at i on wi l l  b e necessary in order 
for the state to comp l y  w ith the sect i on. 
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DEPARTMENT OF  HEALTH Es HUMAN SERVICES Off ice of Inspector Genera l  

b  
%* ‘-+,a Wash i ngton, D.C. 20201 

SEP 4 1990 

Me. Janet L. Shik les 
Director 
Hea lth F inanc ing and pub l ic Hea lth Issues 
Un ited States Genera l  

Account ing Off ice 
Wash ington, D.C. 20548 

Dear Ms. Shik les: 

Enc losed are the Department 's comments on your draft report, 
"Med ica id: Leg is lat ion Needed to Improve Col lect ions From 
Private Insurers.8V The comments represent the tentat ive pos it ion 
of the Department and are sub ject to reeva luat ion when the f ina l 
vers ion of th is report is rece ived. 

The Department apprec iates the opportun ity to comment on th is 
draft report before its pub l icat ion. 

Enc losure 

QGrs , 

Richard P. Kusserow 
Inspector Genera l  
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Page 23 

Comments 
on the Genera l  Account i ne Off ice Draft Renort, 

“Med ica i d: Leg is lat ion Needed to Imorove 
Co l l ect ions From Pr ivate Insurers” 

We  have rev i ewed the GAO draft report and are very interested in the f ind ings. 
We  agree that a sma l l  but s ign if icant number of pr ivate hea lth insurers, 
inc lud ing p lans covered under the Emp l oyee Ret irement Income Secur ity Act 
of 1974, are show ing great ingenu ity in us ing l oopho les and gaps in current 
Federa l  and State l aw regu lat ing hea lth i nsurance to avo id Congress’ intent that 
Med ica i d be the payer of last resort. We  concur in the report’s conc lus i ons 
that increas ing numbers of insurance po l i c ies inc lude l anguage ind icat ing that 
coverage is not ava i l ab le if the insured is e l ig ib le for Med ica i d, Med icare, or 
county or mun ic ipa l i ty-prov ided hea lth benef its; that certa in pr ivate insurers are 
refus ing to honor rec ip ients’ ass i gnment to Med ica i d of r ights to th ird-party 
payments; and that it is becom ing an increas ing ly c ommon pract ice to 
incorporate exc lus ionary c lauses in hea lth benef it p l ans or po l i c ies (exc lud ing, 
for examp le, coverage of dependent ch i l dren who are not members of the same 
househo l d as the named insured, or who are born out of wed lock). ‘ 

We  a lso concur with the report’s conc lus i on that Federa l  leg is lat ion is needed. 
It is needed in some cases to address insurance industry pract ices that cannot 
effect ive ly be addressed under current law. In others it is needed to requ ire 
States to use author ity they a lready have to contro l these abuses. However, the 
Department is sti l l rev iew ing the ful l extent of the prob l em and the leg is lat ive 
changes needed to reso lve it. Consequent l y, we take no pos it ion at th is t ime on 
the spec if ic leg is lat ive changes proposed in the GAO report. 

We  wou l d l ike to correct a statement in the paragraph beg inn i ng at the bottom 
of page 21 of the draft report. The statement ind icates that the regu lat ions 
requ ir ing States to pay prenata l, prevent ive ped iatr ic care, and absent parent- 
re lated c la ims and then seek recovery from the known th ird party are des i gned 
I, . . . to prevent harassment by prov iders of pregnant women and s ing le-parent 
Med ica i d rec ip ients whose ch i l dren rece ive support from an absent parent.” 
Th is is not what Congress stated. 

The conference report accompany i ng th is leg is lat ion states that, in the case of 
benef ic iar ies on whose beha lf a ch i l d support enforcement is be i ng carr ied out 
by a State agency under tit le IV-D of the Soc ia l  Secur ity Act, the intent is to 
protect the mother and her dependent ch i l dren from hav i ng to pursue the 
absent spouse, h is emp loyer, or h is insurer for th ird party coverage. In 
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add it ion, it was ind icated that the changes were made so as not to d i scourage 
part ic ipat ion in the Med ica i d program by phys ic i ans and other prov iders of 
prevent ive ped iatr ic and prenata l care, s ince the benef ic iar ies in need of such 
serv ices a lready have d iff icu lty f ind ing qua l i ty prov iders in many commun it i es. 
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Note- GAO comments 
supp l ement i ng those In the 
repot? text a p p e a r  at the 
e n d  of lh ls append i x. 

Y 

U.S. Department of Labor Perwon and We l fare BeneMs Admns l raf l on 
Wash i ngton. D.C 20210 

Janet J. Sh ik lee 
Director, 
Hea lth F inanc ing and Pol icy Issues 
Un ited States Genera l  Account ing Off ice 
Wash ington, DC 20548 

Dear Ma. Shik les: 

Thank you for prov id ing the Department of Labor with an 
opportun ity to comment on your draft proposed report regard ing 
the prob l ems faced by state Med ica id agenc ies in co l lect ing from 
insurers and emp loyee benef it p lans. 

Attached are the Department 's comments with respect to th is draft 
propoaed report. 

Ann L. combs 
Deputy Ass istant Secretary for 
Pol icy 
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See comment 1, 

See comment 2  

See comment 3  

Department of Labor Comments on GAO Draft Proposed Report 
Regard i ng the Prob l ems Faced by State Med ica i d Agenc i es in 
Co l l ect ing from Insurers and Emp l oyee Benef it Plans: 

1. m  reswect to the w l l TS IN BRIEF sect ion of the draft 
-: 

Item 2. of the * 'RESULTS IN BRIEF" sect ion (page 2 of the 
draft proposed report) beg i ns with the statement that 
"State 's l im ited author ity over ERISA p lans does not a l l ow 
them to proh ib it these p lans from certa in act ions to avo id 
payments for Med ica i d rec ip ients ' covered hea lth care 
costs. " Th is statement iS an overgenera l i zat ion that is not 
supported by the subsequent d iscuss ion in the report. 

F irst, the report recogn izes that many state Med ica i d 
agenc i es have exper i enced d iff icu lty co l l ect ing from th ird- 
party payers because on ly n ine states have enacted 
leg is lat ion proh ib it ing emp l oyee benef it p l ans from adopt ing 
prov is i ons that deny coverage of med ica l  c l a ims based on a 
part ic ipant 's e l ig ib i l ity for Med ica i d. Th is is the pr imary 
cause of states ' fa i lure to co l lect: therefore, it shou l d be 
the pr imary conc lus i on of i t em 2. ERISA sect ion 514(b)(8) 
express ly prov ides that such state l aws are not preempted by 
ERISA sect ion 514 (a). Wh i l e s ome states may have 
m isconstrued the ir ab i l i ty to enact such leg is lat ion or the 
necess ity to enact such leg is lat ion, the fact that they have 
fa i led to enact such leg is lat ion can not be attr ibuted to 
ERISA "not a l l pw ing" them to do so. 

Second, the fact that states can not "cross state l i nes@' in 
order to reach out-of-state emp l oyee benef it p l ans is not 
the resu lt of any lega l obstac le created by ERISA. There is 
noth ing in ERISA sect ion 514(b) (8) that l im its its express 
except ion from the preempt ive effect of ERISA sect ion 514(a) 
to state l aws app l i cab le to in-state p lans as opposed to 
out-of-state p lans. It is genera l l im itat ions on state 
insurance l aw jur isd ict ion, not ERISA, that prevents states 
from assert ing the ir author ity "across state l i nes@'. If the 
Soc ia l  Secur ity Act (or other federa l l aw) is amended to 
g ive states the author ity to Vross state l ines" to enforce 
Med ica i d secondary payer requ irements, ERISA sect ion 
514(b) (a), read in con junct ion with ERISA sect ion 514(d) 
wh ich prov ides that ERISA does not preempt other federa l 
l aws, wou l d genera l l y pose no obstac le to states exerc is i ng 
the ir author ity over out-of-state p lans and insurers. 

2. W ith reswect to the ma j.n bodv of the d lraft wrowosed rm : 

Toward the end of the subsequent deta i l ed d iscuss ion of 
ERISA-re lated issues, the report draws the fo l l ow ing 
conc lus i on (on page 17): "Even if states pass the l aws 
ant ic ipated under COBRA, they may on ly proh ib it ERISA p lans 
from us ing exc lus ionary contract c lauses that l imit payment 
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See comment 5  

See comment 6  

when an ind iv idua l is e l ig ib le for Med ica i d. COBRA language 
was not broad enough to enab l e states to proh ib it ERISA 
p lans from us ing other pract ices -- such as those emp l oyed 
by out-of-state insurers -- that have the same effect. 
Spec if ica l l y, states can not prec lude ERISA p lans from not 
recogn iz i ng the Med ica i d rec ip ients ' ass i gnment of r ights or 
pay i ng on ly the po l i cy ho lder." 

ERISA sect ion 514(b)(8) reads in part that "Subsect ion (a) 
of th is sect ion sha l l  not app ly to any State l aw mandat i ng 
that an emp l oyee benef it p lan not inc lude any prov is i on 

has the effect; of l im it ing or exc lud i ng coveraae or 
pavment for any hea lth care...." GAO apparent ly conc l udes 
that th is prov is i on author izes states to proh ib it p l an 
prov is i ons that express ly deny l iab i l ity because the 
part ic ipant is Med ica id-e l i g i b l e, but that states can 
ne ither compe l  p l ans to incorporate prov is i ons recogn iz i ng 
such l iab i l ity nor proceed aga inst p lan admin istrators who 
deny l iab i l ity even though the p lan is s i lent on the issue 
of a part ic ipant 's e l ig ib i l ity for Med ica i d. Th is 
restr ict ive interpretat ion of the re l ief from ERISA 
preempt ion granted by ERISA sect ion 514(b)(8) is unsupported 
in the report by any lega l ana lys is of the statutory 
l anguage, ana lys is of congress iona l  intent as ref lected in 
the sect ion 's leg is lat ive h istory, or any c itat ion of court 
interpretat ion of the statutory l anguage. 

3. W ith ressect to the draft leg is lat ion in Annend i x I of ttl l: 
prouosed draft reuort: 

Append i x I conta ins proposed leg is lat ion to address the 
concerns expressed in the report. Sect ion (d) of the 
proposed leg is lat ion wou l d amend ERISA sect ions 514(b)(2)(B) 
and 514(b)(8). 

W ithout comment i ng on the mer its of the proposed amendment 
to the Soc ia l  Secur ity Act i tse lf, the propdsed amendment to 
ERISA Sect ion 514(b)(8) wh ich wou l d express ly cross- 
reference the Soc ia l  Secur ity Act sect ions author iz i ng 
states to enforce Med ica i d secondary payer prov is i ons does 
not appear to ra ise any s ign if icant techn ica l concerns. We  
note, however, that s ince the amendment is not drafted in 
usua l statutory draft ing par lance, there is some amb igu i ty 
whether the amendment to ERISA sect ion 514(b)(8) wou l d st ike 
the ent ire current text of the sect ion and subst itute new 
text, or s imp ly append the new sentence to the end of the 
current text. Further, s ince ERISA sect ion 514(d) express ly 
states that ERISA does not preempt other federa l l aws, the 
proposed amendment to ERISA sect ion 514(b)(8) may not be 
necessary at a l l in order to grant states the des ired 
author ity under the Soc ia l  Secur ity Act. 
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See comment 7. 

w 

The proposed amendment to ERISA sect ion 514(b)(2)(B) is 
unnecessary and inappropr iate. ERISA's genera l preempt ion 
ru le is estab l i shed by ERISA sect ion 514(a). ERISA sect ion 
514(b)(Z)(B) (the so-ca l l ed "deemer c lause") is i ntended to 
be read i n con junct ion with ERISA sect ion 514(b)(2)(A) (the 
so-ca l l ed "sav ing c lause lO) to draw a d ist inct ion between 
emp l oyee benef it p l ans wh ich states are proh ib ited from 
regu lat ing under the genera l ru le of ERISA sect ion 514(a) 
and res idua l state author ity to regu late insurers, banks, 
trust compan i es and i nvestment compan i es. In the context of 
hea lth benef it p lans, these tandem prov is i ons create certa in 
d ist inct ions between se lf- insured p lans and insured p lans. 
These d ist inct ions between se lf- insured p lans and insurance 
po l i c ies or contracts is not re levant to the Med ica i d 
secondary payer issue, however. The ERISA-spec if i c i ssue is 
state regu lat ion of emp l oyee benef it p l ans per se (whether 
or not they se lf- insure). Thus, both the current text of 
ERISA sect ion 514(b)(8) and the proposed rev ised vers ion of 
ERISA sect ion 514(b)(8) make reference to the genera l 
preempt ion ru le of ERISA sect ion 514(a), not the "deemer 
c lauseI of ERISA sect ion 514(b)(2)(B). There is no 
compe l l i ng lega l or po l i cy reason why an emp l oyee benef it 
p lan needs to be deemed an insurer under ERISA sect ion 
514(b)(2)(B) in order to effectuate an except ion to the 
broad preempt ive scope of ERISA sect ion 514(a) under the 
proposed rev is ion to ERISA sect ion 514(b)(8). 
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The fo l l ow ing are GAO 'S c omment s  on the Department of Labor’s letter 
dated Ju l y 31, 1990. 

GAO Com m ents 1. W e  d isagree that the statement d i scussed i s an overgenera l i zat ion. 
The informat i on presented on p. S -spec if ica l l y, that states are unab le 
to prec lude ERISA p l ans from  d isregard ing the Med i c a i d  rec ip ient’s 
ass i g nment of r ights or pay i ng on l y the po l i cyho lder-supports the 
statement. 

2. W e  d isagree that state l aws proh ib it ing ERISA p l ans from  adopt ing cer- 
ta in prov is i ons-those hav i ng the effect of deny i ng coverage based on a 
person’s e l i g i b i l i ty for Med i ca i d- wou l d be suff ic ient. Moreover, states 
have l itt le i ncent ive to pass the l aws ant ic ipated by COBRA when EKISA 
p lans are l i ke l y to get around them . The bottom  l i ne i s that the states do 
not have adequate author ity to stop ERISA p l ans from  exc l ud i ng 
Med i ca i d, 

3. W e  agree that ERISA does not create a lega l obstac l e to states’ cross i ng 
state l i nes to reach out-of-state ERISA p l ans and d id not mea n  to imp l y  
that. W e  have mod i f i ed the report to c lar ify that prob lem s  with out-of- 
state insurers and ERISA p lans- both in-state and out-of-state-are inde- 
pendent of one another. 

4. W e  d isagree w ith Labor’s suggest i on that an amendment to the l aw is 
unnecessary. W e  be l i eve the current statutory language i s inadequate 
because ERISA p l ans use a var iety of act i ons and pract ices-as opposed 
to contract prov is ions-to avo i d pay i ng states; understandb ly, p l ans 
have demonstrated an unw i l l i n gness to concede any lega l i ssue that 
wou l d resu lt in the ir hav i ng to pay. When  an ERISA p lan d i sputes its l ia- 
b i l i ty for payment, a state’s on l y recourse i s to incur the expense and 
uncerta inty of l i t igat ing the i ssue. 

As  d i scussed in our report, s ome  ERISA p l ans apparent ly construe sect i on 
514(b)(8) as on l y perm itt ing states to proh ib it i nc l ud i ng in contracts 
“any prov is i on” that has the proscr ibed effect; so long as contract prov i- 
s i ons w ith the proscr ibed effect are not used, p lan payments can be 
avo ided. When  an EHISA p lan takes such a pos it ion, the state’s 
recourse-to l it igate the issue- m a y  be impract i ca l : the cost of l it iga- 
t ion m a y  exceed the d isputed amount. 
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If a state contests an ERISA p l an’s refusa l to pay, the outcome is, we 
be l i eve, more uncerta i n than Labor’s c omments suggest. W e  are not con- 
v i nced that a court wou l d  construe sect i on 514(b)(8) as broad l y as 
Labor, essent i a l l y, specu l ates. The sect i on does not express l y perm it 
states, f irst, to requ ire spec i f i c contract prov i s i ons in p l ans or, second, to 
proh ib i t pract i ces or act i ons by p l ans that may  have the proscr i bed 
effect. 

In conc l us i on, sect i on 614(b)(8) is open to the interpretat ion that the 
p l ans have adopted. Labor does not refer to any court dec i s i on, l ega l  
ana l ys i s, or leg i s l at i ve h i story to support a contrary conc l us i on, nor 
have we found any. Therefore, amend i n g  the l aw wou l d  fac i l i tate state 
recovery; such an amendment wou l d  be of more pract ica l  va l ue to the 
states than a n  assert i on by us or Labor that the p l ans’ interpretat ion of 
the sect i on is wrong. 

5. W e  rev i sed the l a nguage proposed for paragraph (8), subsect i on (b), 
sect i on 514. W e  be l i e ve the current vers i on is unamb i guous. 

6. As Labor i nd i cates, sect i on 614(d) says that ERISA does not preempt 
federa l l aw. It does not, however, make  any reference to state l aw. It is 
conce i vab l e that a court cou l d construe sect i on 514(d) broad l y enough to 
enab l e states to pass l aws prov i d i ng for effect ive recovery from ERISA 
p l ans. But our i nterv i ews with state off ic i a l s suggest that states typ i- 
ca l l y wou l d  not have the resources and tenac i ty to advance an argument 
based on such a construct i on. Even if a state d i d advance such an argu- 
ment, we th i nk it doubtfu l  that a court wou l d  accept th is argument 
because it wou l d  essent i a l l y requ ire a court to ru le that the state’s l aw 
preempted ERISA. Furthermore, presumab l y, the Congress wou l d  not 
have created the current sect i on 614(b) (8) if sect i on 514(d) was broad 
enough to enab l e states to pass fu l l y effect ive l aws. 

Our proposed amendment wou l d  e l im i nate any doubt. It wou l d  have the 
effect of prevent i ng l i t i gat ion and other de l ays that d i scourage states 
and prevent aggress i ve recovery efforts from be i ng cost-effect ive. More- 
over, Labor ra i ses no substant i ve ob j ect i ons to the amendment. 

7. W e  d i sagree that the amendment to sect i on 514(b)(2)(B) of ERM i s 
unnecessary and inappropr iate. 

W e  acknow l edge that the so-ca l l ed deemer c l ause is genera l l y read in 
con j unct i on w ith the sav i n gs c l ause. W e  a l so recogn i ze that the two 
c l a uses perta in to the d ist i nct i on between se lf- i nsured p l ans and i nsured 

Page 30 GAO/~91-26 Med ica i d Co l l ect ions From Pr ivate Immrers 



Append i x III 
CWnment+!! From the Department of Labor 

p l ans and that th is d i st i nct i on is not d irect ly re l evant to the Med i ca i d  
th ird-party l i ab i l i ty i ssue. The pr imary purpose of the amendment, how- 
ever, is to mak e  it as s imp l e as poss i b l e for states to make  certa in that 
for Med i ca i d  th ird-party purposes, a l l  ERISA p l ans are sub j ect to the s ame 
ru les as other insurers. 

As our report d i scusses, states have not ut i l i zed the lat itude they cur- 
rent ly have under sect i on 514(b)(8). Noth i ng in th is sect i on successfu l l y  
commun i c ates to states the ir need to pass th ird-party l aws express l y 
and spec i f i ca l l y app l i cab l e to ERISA p l ans (that is, EnI%-spec i f i c l aws). 
Indeed, in the re lat ive l y few states that have passed re l evant l aws, the 
ma jor i ty of such l aws are exp l i c i t l y app l i cab l e on l y to i nsurers (that is, 
the l aws are non-Ems&spec i f i c  l aws). On the bas i s of our consu l tat i ons 
w ith state off ic ia l s, we understand that many  states may  have expected 
that the ir l aws wou l d  app l y to ERISA p l ans. 

Sect i on 514 (b)(2)(B) (as a counterpart to sect i on 514(b)(2) (A)) pre- 
c l udes an ERISA p l an, i ndependent of sect i on 514(b)(8), from be i ng 
d e emed a n  i nsurer. Therefore, in response to a state proceed i ng, based 
on a non-EmsA-spec i f i c  l aw aga i nst an ERISA p l an, the p l an cou l d argue 
that it cou l d not be d e emed an insurer and, consequent l y, was not cov- 
ered by the state l aw at i ssue. As a resu lt, we are concerned that even if 
sect i on 514(b)(8) was amended-g i v i n g states greater lat itude in pro- 
scr i b i ng act i ons on the part of ERISA p l ans so as to avo i d th ird-party l ia- 
b i l i ty-sect ion 514(b)(2)(B) cou l d be ra i sed as an obstac l e to app l y i ng 
s ome current and future state l aws to ERKA p l ans. To e l im i nate th is pos- 
s ib i l i ty, we be l i e ve that sect i on 514(b)(2)(B) shou l d be amended as 
suggested. 

Page 31 GAO/HRD-9195 Med ica i d Co l l ect ions From Pr ivate Insurers 



Append i x IV 

Ma jor Contr ibutors to T h is &port 

Human Resources 
D iv is ion, 
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Edw in P, Stropko, Ass istant Director 
Dona l d J. Wa ltha l l , Sen i or Div i s i on Adv i ser 

Seatt le Reg i ona l  O ff ice Frank C. Pasqu i er, Ass i gnment Manager 
Kather i ne Ir itan i, Eva luator- i n-Charge 
Nancy R. Purv ine, Eva luator 

Office of the Genera l  Dayna K. Shah, Ass istant Genera l  Counse l  

Counse l , 
Demar i s De l gado-Vega, Attorney-Adv iser 
Cra i g H. W ins l ow, Attorney-Adv iser 

Wash i n&on, DC. 
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