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Laura M. Foster, Esq., Small Business Administration, for the agencies.
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DIGEST

Protest alleging agency’s prior award of contracts under Small Business
Administration’s (SBA) section 8(a) program precludes award of sole-source

8(a) contract for follow-on requirement to tribally-owned concern is dismissed where
SBA'’s regulations permit such award, so long as agency is not removing
procurement from an ongoing competition among 8(a) program participants in order
to make award to tribally-owned concern--a circumstance not present here.

DECISION

Agency Management Concepts, Inc. (AMC), of Oakton, Virginia, protests the
Department of State’s (DOS) decision to award a sole-source contract for lock and
lock services to a tribally-owned concern under the Small Business Administration’s
(SBA) section 8(a) program. AMC asserts award of the contract on a sole-source
basis is improper and DOS must instead conduct the procurement as a competition
among eligible 8(a) program participants.

We dismiss the protest.
BACKGROUND

DOS has had a longstanding requirement for lock and lock services. See Protest
at 3. Since 2003, DOS generally has procured this requirement through the award



of contracts under SBA’s 8(a) program.” See Protest at 3. After the most recent
incumbent contractor graduated from the 8(a) program, AMC--an 8(a) program
participant--began pursuing the opportunity to compete for the requirement. |d.

at 3-4. After communicating with DOS, AMC learned the agency intended to award
a sole-source 8(a) contract valued at $5.5 million. Id. at 4; Request for Dismissal,
exh. 1, SBA Acceptance Ltr., at 1. On February 10, 2015, AMC filed an agency-
level protest asserting the procurement instead should be conducted as a
competition among eligible 8(a) program participants. See Protest, exh. 1, Agency-
Level Protest, at 1.

On February 25, the agency denied AMC’s protest. Protest, exh. 2, Contracting
Officer E-Mail to AMC, at 1. In the e-mail denying the protest, the contracting officer
informed AMC that DOS intended to make a sole-source 8(a) award to a tribally-
owned concern and that SBA had “formally accepted and approved [DOS]’s 8(a)
offering letter.” 1d.

On March 9, AMC filed a protest with our Office, again arguing DOS should
compete the requirement among eligible 8(a) program participants instead of
awarding a sole-source 8(a) contract. On March 18, DOS requested our Office
summarily dismiss AMC'’s protest on grounds that SBA’s 8(a) program regulations
expressly permit the actions taken by the agency.

DISCUSSION

As described above, AMC alleges DOS’s decision to award an 8(a) contract on a
sole-source basis instead of competing it among eligible 8(a) program participants
is improper. Protest at 4-6. In support of this allegation, AMC cites 13 C.F.R.

§ 124.506(a)(2), which provides as follows:

A procurement offered and accepted for the 8(a) BD [business
development] program must be competed among eligible Participants
if:

(i) There is a reasonable expectation that at least two eligible
Participants will submit offers at a fair market price;

! Section 8(a) of the Small Business Act authorizes SBA to contract with other
agencies and to arrange for performance of those contracts through subcontracts
awarded to socially and economically disadvantaged small businesses. 15 U.S.C.
§ 637(a) (2012). The 8(a) program has both competitive and noncompetitive (that
is, sole-source) components. See 13 C.F.R. § 124.506(a) (2015).
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(i) The anticipated award price of the contract, including options, will
exceed $6,500,000 for contracts assigned manufacturing NAICS
codes and $4,000,000 for all other contracts; and

(iii) The requirement has not been accepted by SBA for award as a
sole source 8(a) procurement on behalf of a tribally-owned or ANC
[Alaska Native Corporation]-owned concern.

Thus, under this regulation, a procurement “offered and accepted for” the 8(a)
program must be competed among eligible 8(a) program participants if the three
conditions described in subsections (i) through (iii) are met. AMC argues each of
the three conditions has been met in this instance and, therefore, the regulation
requires DOS to compete the requirement among eligible 8(a) program participants.
Protest at 4-6.

In response to the protest, DOS reiterates the contracting officer’s statement that
the agency intends to award a sole-source 8(a) contract to a tribally-owned concern.
Request for Dismissal at 1. Based on this, DOS argues the “exception” in
subsection (iii) of the regulation applies and, therefore, DOS’s actions are
permissible under SBA’s 8(a) program regulations. Id. at 1. DOS further argues
that since SBA’s regulations permit the intended award, AMC'’s protest should be
dismissed. Id. at 2.

AMC acknowledges DOS’s reliance on subsection (iii) of the regulation. Protest
at 5. AMC, however, argues such reliance is misplaced based on two provisions
within 13 C.F.R. § 124.506(b).

First, AMC cites 13 C.F.R. § 124.506(b)(1), which provides as follows:

A Participant concern owned and controlled by an Indian Tribe or an
ANC may be awarded a sole source 8(a) contract where the
anticipated value of the procurement exceeds the applicable
competitive threshold if SBA has not accepted the requirement into
the 8(a) BD program as a competitive procurement.

(Emphasis added.) AMC alleges the requirement previously was competed among
8(a) program participants and, therefore, this regulation prohibits DOS from
conducting the follow-on procurement as a sole-source 8(a) award to a tribally-
owned concern. Protest at 5-6.

Second, AMC cites 13 C.F.R. § 124.506(b)(3), which provides as follows:
There is no requirement that a procurement must be competed

whenever possible before it can be accepted on a sole source basis
for a tribally-owned or ANC-owned concern, but a procurement may
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not be removed from competition to award it to a tribally-owned or
ANC-owned concern on a sole source basis.

(Emphasis added.) Again, AMC alleges the requirement previously was competed
among 8(a) program participants and, therefore, this regulation prohibits DOS from
conducting the procurement as sole-source 8(a) award to a tribally-owned concern.
Protest at 5-6.

The Small Business Act affords SBA and contracting agencies broad discretion in
selecting procurements for the 8(a) program; we will not consider a protest
challenging a decision to procure under the 8(a) program absent a showing of
possible bad faith on the part of government officials or that regulations may have
been violated. 4 C.F.R. § 21.5(b)(3) (2014); Rothe Computer Solutions, LLC d/b/a
Rohmann Joint Venture, B-299452, May 9, 2007, 2007 CPD {192 at 3. At our
Office’s invitation, SBA provided its views on this protest. As a general matter, we
accord SBA's interpretations of regulations it promulgates, such as those regarding
the 8(a) program, great weight. Singleton Enters.-GMT Mech., A Joint Venture,
B-310552, Jan. 10, 2008, 2008 CPD ] 16 at 3.

Here, SBA takes the position DOS has done nothing improper. SBA Comments on
Request for Dismissal at 2, 4-5. In this regard, SBA states “the fact that a recurring
requirement was previously offered to and accepted by SBA as a competitive 8(a)
procurement has no bearing on whether it can be offered and accepted on a sole
source basis when it is reprocured.” Id. at 4. In support of this position, SBA points
to the same provisions of 13 C.F.R. § 124.506(b) as those relied on by AMC. For
ease of reference, these provisions are provided again below:

(1) A Participant concern owned and controlled by an Indian Tribe or
an ANC may be awarded a sole source 8(a) contract where the
anticipated value of the procurement exceeds the applicable
competitive threshold if SBA has not accepted the requirement into
the 8(a) BD program as a competitive procurement.

* * * * *

(38) There is no requirement that a procurement must be competed
whenever possible before it can be accepted on a sole source basis
for a tribally-owned or ANC-owned concern, but a procurement may
not be removed from competition to award it to a tribally-owned or
ANC-owned concern on a sole source basis.

13 C.F.R. § 124.506(b) (emphasis added).

With regard to the provision at subsection (1), SBA interprets the phrase “SBA has
not accepted the requirement into the 8(a) BD program as a competitive

Page 4 B-411206, B-411206.2



procurement” to mean a “specific solicitation was . . . accepted by the SBA as a
competitive 8(a) procurement.” See SBA Comments on Request for Dismissal at 4.
SBA contrasts the issuance of a “specific solicitation” with the circumstance where,
as here, performance of an 8(a) contract has been completed and an agency is
faced with the decision of whether to procure a follow-on requirement through
issuance of another competitive 8(a) solicitation or award it on a sole-source basis
to a tribally- or ANC-owned concern. See id. In other words, SBA interprets the
phrase “competitive 8(a) procurement” in the regulation to mean a solicitation has
been issued and there is an active competition among 8(a) program participants.

With regard to the provision at section (3) of the regulation, SBA similarly interprets
the phrase “a procurement may not be removed from competition to award it to a
tribally-owned or ANC-owned concern on a sole-source basis” to refer to instances
where a “specific solicitation” has been offered to SBA for acceptance into the 8(a)
program; i.e., instances where an active competition exists by virtue of issuance of
a solicitation. See SBA Comments on Request for Dismissal at 4.

In support of these interpretations, SBA points to the following text from the
preamble to the final rule that implemented the regulation at issue:

[SBA] has amended this paragraph to preclude SBA from awarding a
requirement above the threshold amounts on a sole source basis to a
tribally-owned 8(a) concern once it has been accepted for competition
and prospective offerors have been notified. However, if a
requirement is offered to the 8(a) program again (after the concern
which was awarded such contract pursuant to competition has
completed performance), the requirement must then be separately
accepted for the 8(a) program and could be offered to a tribally-owned
concern.

54 Fed. Reg. 34,692, 34,704-05 (Aug. 21, 1989). As reflected in the emphasized
text, the preamble to the final rule is entirely consistent with the interpretation SBA
offers here. SBA summarizes its position by explaining that “the question of
whether the [agency] previously awarded a contract for this requirement on a
competitive or sole source basis is immaterial to the analysis of whether the instant
procurement may properly be sole sourced to a tribally-owned concern.” SBA
Comments on Request for Dismissal at 4.

We find SBA’s interpretation of the regulation reasonable. As stated at the outset,
AMC alleges DOS'’s prior award of contracts under the 8(a) program precludes
award of a sole-source 8(a) contract to a tribally-owned concern for the follow-on
requirement. See Protest at 4-6. However, as demonstrated above, SBA'’s 8(a)
program regulations are reasonably interpreted to permit the award of a sole-source
8(a) contract to a tribally-owned concern regardless of whether the requirement
previously was procured through competitive or sole-source 8(a) contracts, so long
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as a competition among 8(a) participants has not been initiated through issuance of
a solicitation. AMC has not alleged, and there is nothing to suggest, that a
competition among 8(a) participants was initiated here. Rather, the record reflects
DOS offered the requirement to SBA as a sole-source 8(a) award, and SBA
accepted the offer. See Request for Dismissal, exh. 1, SBA Acceptance Ltr., at 1;
SBA Comments on Request for Dismissal at 4. Accordingly, AMC’s allegations fail
to show regulations may have been violated, and we will not further consider them.
4 C.F.R. § 21.5(b)(3).

As a supplemental basis of protest, AMC claims DOS'’s decision to award a sole-
source 8(a) contract is improper because DOS allegedly provided incomplete
information to SBA when it offered the requirement as a sole-source 8(a)
procurement. AMC Response to Request for Dismissal at 3. More particularly,
AMC claims DOS “misled SBA by failing to provide a complete acquisition history of
the requirement” and “SBA would not have accepted this requirement into the 8(a)
BD program if it had received the complete acquisition history.” 1d.

As described above, SBA has advised that based on the 8(a) program regulations,
“the question of whether the [agency] previously awarded a contract for this
requirement on a competitive or sole source basis is immaterial to the analysis of
whether the . . . procurement may properly be sole sourced to a tribally-owned
concern.” SBA Comments on Request for Dismissal at 4. Hence, SBA in essence
has advised that under its regulations, a requirement’s “acquisition history” has no
bearing on the determination of whether to accept a procurement as a sole-source

8(a) award to a tribally-owned concern.
The protest is dismissed.

Susan A. Poling
General Counsel

Page 6 B-411206, B-411206.2



	Decision


<<

  /ASCII85EncodePages false

  /AllowTransparency false

  /AutoPositionEPSFiles true

  /AutoRotatePages /PageByPage

  /Binding /Left

  /CalGrayProfile (Dot Gain 20%)

  /CalRGBProfile (sRGB IEC61966-2.1)

  /CalCMYKProfile (U.S. Sheetfed Uncoated v2)

  /sRGBProfile (sRGB IEC61966-2.1)

  /CannotEmbedFontPolicy /Warning

  /CompatibilityLevel 1.7

  /CompressObjects /All

  /CompressPages true

  /ConvertImagesToIndexed true

  /PassThroughJPEGImages true

  /CreateJobTicket false

  /DefaultRenderingIntent /Default

  /DetectBlends true

  /DetectCurves 0.1000

  /ColorConversionStrategy /LeaveColorUnchanged

  /DoThumbnails false

  /EmbedAllFonts true

  /EmbedOpenType false

  /ParseICCProfilesInComments true

  /EmbedJobOptions true

  /DSCReportingLevel 0

  /EmitDSCWarnings false

  /EndPage -1

  /ImageMemory 1048576

  /LockDistillerParams true

  /MaxSubsetPct 100

  /Optimize true

  /OPM 1

  /ParseDSCComments true

  /ParseDSCCommentsForDocInfo true

  /PreserveCopyPage true

  /PreserveDICMYKValues true

  /PreserveEPSInfo true

  /PreserveFlatness true

  /PreserveHalftoneInfo false

  /PreserveOPIComments false

  /PreserveOverprintSettings true

  /StartPage 1

  /SubsetFonts true

  /TransferFunctionInfo /Preserve

  /UCRandBGInfo /Preserve

  /UsePrologue false

  /ColorSettingsFile ()

  /AlwaysEmbed [ true

  ]

  /NeverEmbed [ true

  ]

  /AntiAliasColorImages false

  /CropColorImages true

  /ColorImageMinResolution 220

  /ColorImageMinResolutionPolicy /Warning

  /DownsampleColorImages true

  /ColorImageDownsampleType /Bicubic

  /ColorImageResolution 300

  /ColorImageDepth -1

  /ColorImageMinDownsampleDepth 1

  /ColorImageDownsampleThreshold 1.50000

  /EncodeColorImages true

  /ColorImageFilter /DCTEncode

  /AutoFilterColorImages true

  /ColorImageAutoFilterStrategy /JPEG

  /ColorACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /ColorImageDict <<

    /QFactor 0.76

    /HSamples [2 1 1 2] /VSamples [2 1 1 2]

  >>

  /JPEG2000ColorACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 15

  >>

  /JPEG2000ColorImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 15

  >>

  /AntiAliasGrayImages false

  /CropGrayImages true

  /GrayImageMinResolution 220

  /GrayImageMinResolutionPolicy /Warning

  /DownsampleGrayImages true

  /GrayImageDownsampleType /Bicubic

  /GrayImageResolution 300

  /GrayImageDepth -1

  /GrayImageMinDownsampleDepth 2

  /GrayImageDownsampleThreshold 1.50000

  /EncodeGrayImages true

  /GrayImageFilter /DCTEncode

  /AutoFilterGrayImages true

  /GrayImageAutoFilterStrategy /JPEG

  /GrayACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /GrayImageDict <<

    /QFactor 0.76

    /HSamples [2 1 1 2] /VSamples [2 1 1 2]

  >>

  /JPEG2000GrayACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 15

  >>

  /JPEG2000GrayImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 15

  >>

  /AntiAliasMonoImages false

  /CropMonoImages true

  /MonoImageMinResolution 900

  /MonoImageMinResolutionPolicy /Warning

  /DownsampleMonoImages true

  /MonoImageDownsampleType /Bicubic

  /MonoImageResolution 1200

  /MonoImageDepth -1

  /MonoImageDownsampleThreshold 1.50000

  /EncodeMonoImages true

  /MonoImageFilter /CCITTFaxEncode

  /MonoImageDict <<

    /K -1

  >>

  /AllowPSXObjects false

  /CheckCompliance [

    /None

  ]

  /PDFX1aCheck false

  /PDFX3Check false

  /PDFXCompliantPDFOnly false

  /PDFXNoTrimBoxError true

  /PDFXTrimBoxToMediaBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXSetBleedBoxToMediaBox true

  /PDFXBleedBoxToTrimBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXOutputIntentProfile (None)

  /PDFXOutputConditionIdentifier ()

  /PDFXOutputCondition ()

  /PDFXRegistryName ()

  /PDFXTrapped /False



  /CreateJDFFile false

  /Description <<





    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e55464e1a65876863768467e5770b548c62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200036002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>

    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc666e901a554652d965874ef6768467e5770b548c52175370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200036002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>

    /CZE <>

    /DAN <>

    /DEU <>

    /ESP <>

    /ETI <>

    /FRA <>







    /HUN <>

    /ITA (Utilizzare queste impostazioni per creare documenti Adobe PDF adatti per visualizzare e stampare documenti aziendali in modo affidabile. I documenti PDF creati possono essere aperti con Acrobat e Adobe Reader 6.0 e versioni successive.)

    /JPN <>

    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020be44c988b2c8c2a40020bb38c11cb97c0020c548c815c801c73cb85c0020bcf4ace00020c778c1c4d558b2940020b3700020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200036002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>

    /LTH <>

    /LVI <>

    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken waarmee zakelijke documenten betrouwbaar kunnen worden weergegeven en afgedrukt. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 6.0 en hoger.)

    /NOR <>

    /POL <>

    /PTB <>





    /SKY <>



    /SUO <>

    /SVE <>

    /TUR <>



    /ENU (Use these settings to create Adobe PDF documents suitable for reliable viewing and printing of business documents.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)

  >>

>> setdistillerparams

<<

  /HWResolution [2400 2400]

  /PageSize [612.000 792.000]

>> setpagedevice



