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DIGEST 
 
1.  Protest alleging that the terms of a solicitation contained a latent ambiguity is 
dismissed as untimely where the ambiguity is patent and was not challenged prior 
to the closing time for receipt of proposals. 
 
2.  Protest challenging the propriety of an agency’s evaluation is denied where the 
evaluation was consistent with the criteria set forth in the solicitation. 
DECISION 
 
Pate Construction Co., Inc., of Pueblo West, Colorado, protests the award of a 
contract to NM Industries, LLC (NMI), of Denver, Colorado, under request for 
proposals (RFP) No. FA7000-14-R-0012, issued by the Department of the Air Force 
for the repair of high-temperature hot water lines located at the United States Air 
Force Academy in Colorado Springs, Colorado.  Pate argues that the RFP was 
latently ambiguous, that the Air Force improperly evaluated proposals, and that the 
awardee’s price was unreasonably low. 
 
We dismiss the protest in part and deny it in part. 
 
BACKGROUND 
 
The RFP, issued on May 9, 2014, solicited proposals to replace existing 
underground high temperature hot water lines serving the cadet area and 
community center at the United States Air Force Academy in Colorado Springs, 
Colorado.  RFP at 1.  Drawings included with the RFP indicated that the work was 
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to be performed in a single straight-line area that, at one point, crossed an existing 
street (West Douglass Drive).  See RFP, Drawing M-107 at 1.  The RFP 
contemplated a single contract with two contract line item numbers (CLINs), as 
follows: 
 

0001   Repair HTHW [High Temperature Hot Water] Phase 2 

Furnish all labor, materials, transportation, and supervision for a 
complete and functional project in accordance with Project XQPZ 07-
0303B, specifications and drawings to replace existing underground 
high temperature hot water piping serving the cadet area and 
community center with new piping, to include new insulation, 
expansion loops and new concrete vaults. 

 0002   Directional Bore Two (2) new 8 [inch] mains 
 

Furnish all labor, materials, transportation, and supervision for a 
complete and functional project in accordance with Project XQPZ 07-
0303B, specifications and drawings to replace existing underground 
high temperature hot water piping serving the cadet area and 
community center with new piping, to include directional bore two (2) 
new 8” HTHW mains into place under West Douglass Drive.1

RFP at 3.  

 

The RFP stated that the total price to be evaluated would be the sum of the two 
CLIN prices, and that the total price was estimated to be between $5 million and 
$10 million.  RFP at 1, 30, 36. 
 
The RFP provided for an evaluation approach under which the agency would first 
rank all of the proposals by price.  RFP at 36.  Then, the agency would consider 
past performance and select an awardee in the following manner: 
 

If the lowest priced evaluated proposal is judged to have a 
“Substantial Confidence” performance confidence assessment, that 
offer represents the best value for the government and the evaluation 
process stops at this point. . . .  If the lowest priced offeror is not 
judged to have a “Substantial Confidence” performance confidence 
assessment, the next lowest priced offeror will be evaluated and the 

                                            
1 The agency states that the reason the RFP included a separate CLIN for boring 
under West Douglass Drive, rather than placing the pipe by trenching, as would be 
done for the remainder of the project, was that West Douglass Drive had been 
recently repaved.  Contracting Officer (CO) Statement (COS) at 1. 
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process will continue (in order by price) until an offeror is judged to 
have a “Substantial Confidence” performance assessment or until all 
offerors are evaluated.  If all offerors are evaluated then the Source 
Selection Authority shall then make an integrated assessment best 
value award decision. 
 

RFP at 39. 
 
The Air Force received proposals from five offerors, including Pate and NMI.  COS 
at 3.  NMI submitted the lowest-priced proposal and Pate submitted the highest-
priced proposal.  Id.  Because NMI’s proposal was the lowest in price, its past 
performance was evaluated by the agency.  AR, Tab 9, Proposal Analysis Report, 
at 10-16.  The agency assigned NMI a past performance assessment of substantial 
confidence, and, in accordance with the RFP evaluation scheme, awarded the 
contract to NMI without evaluating the past performance of the other offerors.  After 
being debriefed, Pate filed this protest. 
 
DISCUSSION 
 
Pate first argues that the RFP contains a latent ambiguity.  Pate contends that while 
it interpreted the RFP to require each CLIN to include separate, full pricing for the 
entire work, the agency stated in Pate’s debriefing that the pricing for CLIN 0002 
was to encompass only the extra work of boring under West Douglass Drive.  
Protest at 7.  Specifically, Pate argues that the language in both CLINs requiring 
offerors to “[f]urnish all labor, materials, transportation and supervision for a 
complete and functional project” could mean that each CLIN stands alone as its 
own project, and that the price of each CLIN should therefore include the total cost 
of the project.  In contrast, the agency argues that the RFP, when read as a whole, 
indicates that CLIN 0001 and CLIN 0002 are different parts of one basic contract, 
not separate requirements to be included in a price proposal that would, in effect, 
price the full scope of repair twice.  COS at 4. 
 
We need not resolve whether the protester’s reading of the solicitation is the only 
reasonable interpretation because, to the extent we agree that the provisions were 
susceptible to more than one reasonable interpretation, we find the ambiguity is 
patent.  Although Pate contends that the ambiguity is latent, it acknowledges in its 
protest that when the RFP is read as a whole “there is more than one reasonable 
interpretation . . .; therefore, the [RFP] is ambiguous.”  Protest at 9.   
 
Where a protester and agency disagree over the meaning of solicitation language, 
we will resolve the matter by reading the solicitation as a whole and in a manner 
that gives effect to all of its provisions.  Tele-Consultants, Inc., B-408465 et al., 
Sept. 27, 2013, 2014 CPD ¶ __ at 11.  An ambiguity exists if a provision is 
susceptible to more than one reasonable interpretation that is consistent with the 
solicitation, when read as a whole.  Poly-Pacific Techs., Inc., B-293925.3, May 16, 
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2005, 2005 CPD ¶ 100 at 3.  A patent ambiguity exists where the solicitation 
contains an obvious, gross, or glaring error; for example, where solicitation 
provisions appear inconsistent on their face.  NCS Techs., Inc., B-406306.3, 
Sept. 17, 2012, 2012 CPD ¶ 259 at 4.  In such situations, an offeror may not simply 
make unilateral assumptions regarding the meaning of patently ambiguous terms in 
the solicitation and then expect relief when the agency does not act in the manner 
assumed.  Rather, the offeror must challenge the alleged ambiguity prior to the time 
set for receipt of initial proposals.  4 C.F.R. § 21.2(a)(1) (2014); see Envtl. Sys. 
Research Inst., Inc., B-408847.2, Jan. 17, 2014, 2014 CPD ¶ 53 at 5.  Where a 
patent ambiguity is not challenged prior to submission of quotations, we will dismiss 
as untimely any subsequent protest assertion that is based on one of the alternative 
interpretations as the only permissible interpretation.  U.S. Facilities, Inc., B-293029, 
B-293029.2, Jan. 16, 2004, 2004 CPD ¶ 17 at 10. 
 
In our view, reading the CLINs together with other portions of the RFP reasonably 
leads to the conclusion that both CLINs are needed to form the basis for the single 
water line repair project.  For example, sections L and M of the RFP each state that 
the agency intends to award a single contract for both CLINs.  RFP at 30, 36.  Thus, 
these two sections appear to indicate that the two CLINs are part of a single 
requirement, with specific separate components, rather than two different 
requirements that require, in essence, pricing the full project twice.  Furthermore, 
the RFP drawings indicate that, rather than two separate projects, the work to be 
performed involves replacing piping in a single linear area that crosses West 
Douglass Drive at one point.  RFP, Drawing M-107 at 1.  CLIN 0002 specifically 
references the type of work to be performed in the area where the piping would 
cross West Douglass Drive.  Id.  Finally, the RFP states that the total price to be 
evaluated will consist of the sum of the two CLIN prices, and in two other places, 
notes that the expected magnitude of the total price is estimated to be between $5 
million and $10 million.2

 
  RFP at 1, 30, 36. 

Although we think the agency’s reading of the RFP is more persuasive than Pate’s, 
and although we note that all of the other offerors read this solicitation in the same 
manner as the agency, we believe Pate has also proffered a reasonable reading of 
the texts of the two CLINs.  As a result, we conclude that the ambiguity was patent, 
not latent.  Since the protester failed to raise this patent ambiguity prior to the 

                                            
2 All of the price proposals, including Pate’s, included the price for the full scope of 
repair in CLIN 0001.  See AR, Tab 7, Abstract of Offers.  For CLIN 0001, the range 
of prices for all five offerors was between $6,044,900 and $7,658,669.  Id. at 1.  For 
CLIN 0002, the range of prices for the four other offerors was between $66,070 and 
$134,048.02, whereas Pate’s CLIN 0002 price was [deleted].  Id.  Pate’s proposed 
total price for both CLINs exceeded even the upper range of the RFP’s published 
estimated total price by more than [deleted]. 
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receipt of proposals, we dismiss this protest ground as untimely.  U.S. Facilities, 
Inc., supra. 
 
The protester also contends that the agency improperly made award on a 
lowest-price, technically-acceptable basis, rather than a best-value basis.3

 

  Protest 
at 9.  Pate does not challenge the agency’s evaluation of NMI’s past performance, 
but argues that the agency should have conducted “an evaluation of all offerors’ 
price and past performance proposals to make price/technical tradeoffs.”  Protest 
at 11.  Pate’s understanding of the basis for award established in the RFP appears, 
in this regard, to be mistaken.   

As set forth above, the RFP indicated that the agency would first rank the offers by 
price, and that the lowest-priced offer would represent the best value if its past 
performance was assessed as providing substantial confidence.  RFP at 39.  Not 
only is Pate mistaken about its contention that to reach a best-value decision, the 
agency was required to evaluate Pate’s past performance and perform a tradeoff, 
but even if Pate had received the highest possible past performance confidence 
rating, as did NMI, Pate’s proposal would still have been higher-priced.  Thus, in 
accordance with our decision in Savee Consulting, Inc., B-408416.3, Mar. 5, 2014, 
2014 CPD ¶ 92 at 7, no tradeoff was necessary for an award to be made on a best-
value basis.  Here, the agency determined that the lowest-priced offeror, NMI, had a 
substantial confidence past performance assessment, and made award to NMI 
without evaluating the past performance of the other offerors.  AR, Tab 10, Source 
Selection Decision Document, at 7.   
 
The agency’s evaluation approach is consistent with the terms of the RFP.   
Accordingly, this aspect of the protest is denied. 
 
The protest is dismissed in part and denied in part. 
 
Susan A. Poling 
General Counsel 
 

                                            
3 Additionally, Pate argues that NMI’s CLIN 0002 price must have been 
unreasonably low because it did not include the full scope of repair, and, therefore 
had to be viewed as indicating NMI’s lack of understanding, or constituting 
excessive risk.  Pate states that its contention is based solely upon its reading of the 
RFP as requiring the price for CLIN 0002 to include the full scope of repair.  Protest 
at 11.  Because we have concluded that the RFP was patently ambiguous with 
respect to how the two CLINs were to be priced, we do not address this ground of 
protest.  


	Decision


<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /PageByPage
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Sheetfed Uncoated v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.7
  /CompressObjects /All
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Preserve
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 220
  /ColorImageMinResolutionPolicy /Warning
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 220
  /GrayImageMinResolutionPolicy /Warning
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 900
  /MonoImageMinResolutionPolicy /Warning
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<


    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e55464e1a65876863768467e5770b548c62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200036002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc666e901a554652d965874ef6768467e5770b548c52175370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200036002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>



    /HUN <>
    /ITA (Utilizzare queste impostazioni per creare documenti Adobe PDF adatti per visualizzare e stampare documenti aziendali in modo affidabile. I documenti PDF creati possono essere aperti con Acrobat e Adobe Reader 6.0 e versioni successive.)
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020be44c988b2c8c2a40020bb38c11cb97c0020c548c815c801c73cb85c0020bcf4ace00020c778c1c4d558b2940020b3700020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200036002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken waarmee zakelijke documenten betrouwbaar kunnen worden weergegeven en afgedrukt. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 6.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>


    /SKY <>

    /SUO <>
    /SVE <>
    /TUR <>

    /ENU (Use these settings to create Adobe PDF documents suitable for reliable viewing and printing of business documents.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


