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The H o n o r a b l e  J o h n  D.  Dingell 
C h a i r m a n ,  S u b c o m m i t t e e  

Committee o n  E n e r g y  and  Commerce 
House o f  R e p r e s e n t a t i v e s  

o n  O v e r s i g h t  a n d  I n v e s t i g a t i o n s  

Dear Mr. C h a i r m a n :  

By l e t t e r  of F e b r u a r y  2 7 ,  1 9 8 1 ,  you r e f e r r o d  t o  your 
l e t t e r  o f  thc  sane d a t e  t o  t h e  P r e s i d e n t  e x p r e s s i n g  y o u r  

t h e  o v e r s i g h t  j u r i s d i c t i o n  o f  t h e  C o m r r i t t z e  on E n e r g y  
a n d  Commerce a r e  b e i n g  f i l l e d  b y  p e r s o n s  i n  an " a c t i n g "  
c a p a c i t y  some of whon h a v e  s e r v e d  f o r  m.3i-2 t h a n  t h e  30-day  
l i m i t a t i o n  p r o v i d e d  by,the V a c a n c i e s  Act. You h a v e  r e q u e s t e d  
our o y i n i o n  a s  t o  t h e k a p p l i c a b i l i t y  o f  t h e  V a c a n c i e s  A c t  
t o  t h e  a g e n c i e s  a n d  t h e  v a c a n t  p o s i t i o n s   yo^ r e f e r  t o  A c h  
a r e  s u b j e c t  t o  a p p o i n t m e n t  b y  t h e  P r e s i d e n t  by a n d  w i t h  
t h e  a d v i c e  a n d  c o n s e n t  of t h e  S e n a t e .  You  a l s o  ask o u r  
o p i n i o n  a s  t o  t h e  e f f e c t  o n  a c t i o n s  b y  t hese  a g e n c i e s  
w h i c h  a r e  t a k e n  b y  p e r s o n s  who a r c  s e r v i n g  i n  a n  a c t i n g  
c a p a c i t y  f o r  more t h a n  3 0  d a y s .  The  a g e n c i e s  named i n  y o u r  

3 .  c.a;;zer;?; thst zznv D:>S:tl"? .Js-s a t  c e r t z i r :  a g e g c i e s  u n d e r  
1 L  

l e t t e r  t o  t h e  P r e s i d e n t  a r k t k e  D e p a r t m e n t s  o f  t h e  r n t e  
and  T r a n s p o r t a t i o n ,  c e r t a i n  c o n p o n e n t s  o f  t h e  
o€ E n e r g y ,  t h e  E n v i r o n m e n t a l  P r o t e c t i o n  A g e n c y ,  a n d  t h e  
Food and  Drug A d m i n i s t r a t i o n .  

4 A p p o i n t m e n t  of O f f i c e r s  -__ of  t h e  U n i t e 8  S t a t e s  _ _  

T h f  A p p o i n t m e n t s  C l a u s e  o f  t h e  C o n s t i t u t i o n ,  A r t i c l e  11, 
s e c t i o n  2 ,  c l a u s e  2 ,  p r o v i d e s  a s  f o l l o w s  t.7ith r e g a r d  to t h e  
a p p o i n t m e n t s  o f  o f f i c e r s .  

" [ T h e  P r e s i d e n t ]  s h a l l .  n o m i n a t e ,  a R d  b y  and 
w i t h  t h e  A d v i c e  and  C o n s e n t  of t h e  S e n a t e ,  s h a l l  
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appo i n t Ambassador s I o t h e  r p u b 1  i c  F4 i n  is  t e r s 
and  C o n s u l s ,  J u d g e s  of the  Supreme C o u r t ,  
and  all ot'rl=lr O f f i c e r s  of t h e  U n i t e d  S t a t e s ,  
whose A p p o i n t m e n t s  a r e  n o t  h e r e i n  o - t h e r w i s e  
p r o v i d e d  f o r ,  and  w h i c h  s h a l l  b e  e s t a b l i s h e d  
b y  Law: b u t  t h e  C o n g r e s s  may by Law v e s t  
t h e  A p p o i n t m e n t  o f  s u c h  i n f e r i o r  O f f i c e r s ,  
a s  t h e y  t h i n k  p r o p e r p  i n  t h e  P r e s i d e n t  z:lone, 
i n  t h e  CoErts  o f  Law,  o r  i n  t h e  Heads  o f  
D e p a r t m e n t s  a ' I  

T h u s ,  t h e  C o n s t i t u t i o n  p r o v i d e s  t h a t  o fE ice r s  o €  t h e  
U n i t e d  Stakes  aust '03 s p o i n t e d  w i t h  t h e  a d v i c e  and  c o n s e n t  
of t h e  S e n a t e  e x c e p t  when t h e  C O ~ ~ K ~ S S  c l e a r l y  d e l e g a t 2 s  
t h e  full a p p o i n t m e n t  power €or a p a r t i c u l a r  p o s i t i o n  or 
c l a s s  o f  p o s i t i o n s  b y  l a w  t o  "the P r e s i d e n t  a l o n e ,  i n  
t he  CDIX:~:. D E  La:?;; o r  ir:. t h e  Heads of D e g a r t m e n t s , "  See 
S c u l l y  v .  -- U n i t e d  S t a t e s ,  1 9 3  E'. 1 8 5 ,  187 ( C i r .  C t .  Nev. 
1 9 1 0 )  a 

The V a c a n c i e s  Ack 
I_ 

The so-cal led V a c a n c i e s  A c t ,  5 U . S . C .  5 s  3345-3349,  
p r o v i d e s  m e t h o d s  f o r  t h e  tern2orary f i l l i n g  of v a c a n c i e s  
c r e a t e d  b y  t h e  d e a t h ,  r e s i g n a t i o n ,  sickfiess o r  a b s e n c e  of 
t h e  h e a d  of a n  E x e c u t i v e  d e p a - r t m e n t  c r  m i l i t a r y  d e p a r t m e n t  
o r  t h e  h e a d  of a b u r e a u  t h e r e o f  whose a p p o i n t m e n t  is n o t  
v e s t e d  i n  t h e  h e a d  of t h e  d e p a r t a e n t  o r  i n  th? P r e s i d e n t  
a l o n e .  S e c t i o n  3345 p r o v i d e s  L -. thaf.when t h e  h e a d  o f  an 
E x e c u t i v e  d e p a r t n e n t  o r  m i l i t a r y  d e p a r t m e n t  d i e s ,  r e s i g n s ,  
o r  i s  sick or  a b s e n t ;  u n l e s s  o t h e r w i s e  d i r e c t e d  by  t h e  
P r e s i d e n t  u n d e r  s e c t i o n  3347 h i s  f i r s t  a s s i s t a n t  s h a l l  
perform t h e  d u t i e s  o f  t h e  o f f i c e  u n t i l  a s u c c e s s o r  i s  
a p p o i n t e d  o r  t h e  a b s e n c e  o r  s i c k n e s s  s t o p s .  S e c t i o n  3345 
p r o v i d e s  k h a t  when a n  o f f i c e r  of z bureau of  an E x e c u t i v e  
c l e p a r t m e n t  o r  m i l i t a r y  d e p a r t m e n t  whose a p p o i n t n e n t  i s  n o t  
v e s t e d  i n  t h e  head of  t h e  d e p a r t m e n t  d i e s ,  resigns, o r  i s  
s i c k  o r  a h s e n t ,  u n l e s s  o t h e r w i s e  d i r e c k e d  by t h e  P r e s i d z n t  
u n d e r  s e c t i o n  3 3 4 7 ,  his f i r s t  a s s i s t a n t  s h a l l  p e r f o r m  t h e  
d u t i e s  of the o fE ice  u r ! t i l  a successor  i s  ar>poin ter l  o r  t h e  
a b s e n c e  or  s i c k n . ? s s  s tops .  S e c t i o n  3347 p r o v i d e s  t h a t  i n s t e a d  
of  a d e t a i l  u n d e r  s e c t i o n  3345  o r  33-16, t h e  P r e s i d e n t  may 
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d i r e c t  t h e  h e a d  o f  o r  a n o t h e r  o f f i c e r  o f  a n  E x e c u t i v e  d e p a r t -  
m e n t  o r  m i l i t a r y  d e p a r t m e n t ,  whose a p p o i n t m e n t  i s  ves - i ed  
i n  t h e  P r e s i d e n t ,  b y  and  w i t h  t h e  a d v i c e  and  c o n s e n t  o f  
the S e n a t e ,  t o  perform t h e  d u t i e s  o f  t h e  o f f i c e  u n t i l  a 
s u c c e s s 3 r  i s  a p p o i n t e d  o r  t h e  a b s e n c e  o r  s i c k n = . s s  s t o p s .  
S e c t i o n  3349 makes t h e  m e t h o d s  d e s c r i b e d  i n  t h e  p r e c e d i n g  
s e c t i o n s  t h e  s o l e  means f o r  f i l l i n g  t h e  v a c a n c i e s  d e s c r i b e d  
t h e r e i n ,  except  i n  t h e  c a s e  O E  a v a c a n c y  o c c u r r i n g  d u r i n g  
a recess  of t h e  S e n a t e .  

S e c t i o n  3348 of t i t l e  5 ,  U n i t e d  S t a t e s  Code ,  p r o v i d e s  
t h a t  a v a c a n c y  c a u s e d  by d e a t h  o r  r e s i g n a t i o n  n a y  be f i l l e d  
t e m p o r a r i l y  u n d e r  s e c t i o n s  3345,  3 3 4 6 ,  a n d  3347 f o r  n o t  
mor? t h a n  30 d a y s .  

The  p r o v i s i o n s  of t h e  V a c a n c i e s  Act a r e  d e r i v e d  from 
t h e  A c t  of  J u l y  2 3 ,  1 5 6 8 ,  c h .  2 2 7 ,  1 5  S t a t .  1 6 8 ,  The  t i m 2  
limit now s e t  f o r t h  i n  s e c t i o n  3348  was o r i g i n a l l y  1 0  d a y s  

c h .  113 ,  26  S t a t ,  7 3 3 .  
and  i f i c r e ~ s e z  ?;- 30 d a y s  by t h e  3Lct of F e b r u a r y  Q, 1 8 9 1 ,  

The C o n g r e s s i o n a l  i n t e n t  i n  pas!:ir,g t h e  1368 ec t  is 
i n d i c a t e d .  by deba te  recorded i n  t h e  CozcjressFonal Globe of 
F e b r u a r y  1 4 ,  1 8 6 8 .  

"Pir. T r u n b u l l .  T h e  i n t e n t i o n  of t h e  b i l l  was t o  
l i m i t  t h e  time w i t h i n  w h i c h  __- t h e  P r e s i d e n t  n i g h t  
supply  a v a c a n c y  _- tein_;2prarily _- i n  t h e  czse of  t h e  
d e a t h ' o r  r e s i g n a t i o n  ___-__I_ of t h e  head  of any ___- of  t h e  
Departments or  of  a n y  officer a p p o i n t e d  - --e_-- by him 
by a n d  w i t h  t h e  a d v i c e -  and c o n s e n t  of t h e  S e n a t e  __-- 
i n  a n y  O F  t h e  D e p a r t m e n t s .  e_ AS t h e  law aow s t a n d s ,  
he i s  a u t h o r i z e d  t o  supply t h o s e  v a c a n c i e s  fo r  
s i x  m o n t h s  w i t h o u t  s u b m i t t i n g  t h e  n a n e  o f  a p e r s o n  
f o r  t h a t  purpose t o  t h e  S e n a t e ;  a n d  i t  was t h o u g h t  
by t h e  c o x n i t t e e  t o  be a n  u n r e a s o n a b l e  l e n g t h  
o f  t ime, a n d  h e n c e  t h e y  h a v e  l i m i t e d  i t  b y  t h i s  
b i l l  t o  t h i r t y  d ~ y s . "  [Changed  by f l o o r  z m e n d x e n t  
t o  1 0  d a y s . ]  39 C o n g r e s s i o n a l  S l o k  llG3, F e b r u a r y  1 4 ,  
1868.  ( E m p h a s i s  s u p p l i e d . )  

-I--~___---- 

-_----_- 

- . _- --__ 
- -- 
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I t  h a s  l o n g  b e e n  h e l d  b y  t h e  A t t o r n e y  G e n e r a l  t h a t  
a f t e r  a v a c a n t  p o s i t i o n  h a s  b e e n  t e m p o r a r i l y  filled u n d e r  
t h e  V a c a n c i e s  A c t  t h e  power c o n f e r r e d  b y  t h e  A c t  i s  
e x h a u s t e d  a n d  t h e  P r e s i d e n t  d o e s  n o t  hac7e t h e  a u t h o r i t y  
t o  a F p o i n t  e i t h e r  t h e  same o r  a n o t h e r  o f f i c e r  t o  t e m p o r a r i l y  
f i l l  t h e  O f f i c e  f o r  a n  a d d i t i o n a l  p e r i o d ,  1 6  O p .  A t t y .  G e n .  
596 ( 1 8 8 0 1 ,  1 8  O p .  A t t y .  Gen. 50 ( 1 8 8 4 1 ,  - I d .  a t  5 8 ,  2 0  O p .  

. A t t y .  Gen .  8 (1891). 

A s  t h e  i n t e n t  o f  t h e  V a c a n c i e s  A c t  was t o  p r e c l u d e  
u n r e a s o n a b l e  d e l a y s  i n  s u b m i t t i n g  n o m i n a t i o n s  f o r  o f f i c e s  
s u b j e c t  t o  S e n a t e  c o n f i r m a t i o n  we h a v e  a d o p t e d  t h e  v i e w  
t h a t  t h e  30-day  l i m i t a t i c : ?  c o n t a i n e d  i r ,  5 U . S . C .  S 3348  
r u n s  o n l y  d u r i n g  t h e  p e r i o d  t h a t  t h e r e  i s  n 3  nag? b e f o r e  
t h e  S e n a t e  f o r  c o n f i r m a t i o n  b y  t h a t  body. See 5 6  Conp. Gen.  
7 6 1  ( 1 9 7 7 ) .  A l s o  see Williams v .  -.-A- P h i l l i D s  ' 482 F. 2d 669  
( D . C .  C i r .  L Y I J ) .  B u t s e e  U n i t e d  S t a t e s  - v .  i u c i d o ,  3 7 3  E'. 
Supp. ii42 ( E , D .  i? i l ichigan,  1 9 7 4 )  w h e r e i ~  t3e c o u r t  i n  e f f e c t  
st- t e d  t h a t  n o t w i t h s t a n d i n g  t h a t  a rime h a d  b c e n  s u b z i t t e d  
t o  i t h e  S e n a t e  f o r  c o n f i r m a t i o n '  a n  a p p d n k z e n t  u n d e r  t h e  
V a c a n c i e s  A c t  wou ld  t e r m i n a t e  a t  t h e  SIX:: GE t h e  3G-day p e r i c d  
se;t  f o r t h  in 5 U.S.C., S 334%.  Accord, 32 A t t y .  Gen.  
1 3 9  ( 1 9 2 0 ) .  

-2 .-.'I? 

? 

The 30-day l i m i t a t i o n  p l a c e d  o n  t e r r ipo ra ry  a p p o i n t m e n t s  
b y  5 U.S.C. 5 3348  a p p l i e s  b y  i t s  express  t e r n s  o n l y  t o  
a p p o i n t m e n t s  o r  d e s i g n a t i o n s  made u n d e r  t h e  V a c a n c i e s  A c t .  
A c c o r d i n g l y ,  t h e  l i m i t a t i o n  c o n t a i n e d  i n  s e c t i o n  3348 i s  
n o t  f o r  ' a p p l i c a t i o n  w h e r e  v a c a n c i e s  a r e  f i l l e d  p u r s u a n t  
t o  a u t h o r i t y  o t h e r  t h a n  t h e  V a c a n c i e s  A c t .  

By i t s  e x p r e s s  terms t h e  V a c a n c i e s  A c t  i s  a p p l i c a b l e  
t o  t h e  E x e c u t i v e  d e p a r t m e n t s  a n d  m i l i t a r y  d e p a r t m e n t s .  
S e c t i o n  1 0 1  of  t i t l e  5 U n i t e d  S t a t e s  Code ,  a s  amended b y  
s e c t i o n  7 1 G ( a )  o f  P u b l i c  Law 95-91 ,  A u g u s t  4 ,  1 9 7 7 ,  
9 1  S t a t .  609  and  by s e c t i o n  5 0 8 ( b ) ,  P u b l i c  Law 96-88,  
October  1 7 ,  1 9 7 9 ,  9 3  S t a t .  6 9 2  s e t s  f o r t h  t h e  E x e c u t i v e  
d e p a r t m e n t s .  The E x e c u t i v e  d e p a r t m e n t s  i n c l u d e  t h e  
D e p a r t m e n t s  o f  E n e r g y ,  H e a l t h  and  Human S e r v i c e s ,  ( o f  
w h i c h  t h e  Food and  Drug A d m i n i s t r a t i o n  i s  a p a r t ) ,  t h e  
I n t e r i o r ,  and T r a n s p o r t a t i o n .  The  l i s t i n g  i n  5 U . S . C .  
8 1 0 1  does  n o t  i n c l u d e  t h e  E n v i r o n m e n t a l  P r o t c c t i o n  Agency 
( E P A ) .  
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The E?A was e s t a b l i s h e d  i n  t h e  e x e c u t i v e  b r a n c h  a s  a n  
i n d e p e n d e n t  a g e n c y  p u r s u a n t  t o  R e o r g a n i z a t i o n  P l a n  No. 3 of  
1 9 7 0 ,  e f f e c t i v e  December 2 ,  1 9 7 0 ,  5 4  S t a t .  2 0 8 6 .  S e c t i o n  1 
of  t h a t  ? I a n  p r o v i d e s  i n  ? a r t :  

" S e c t i o n  1. E s t a b l i s h n e n t  o f  Agency .  ( a )  T h e r e  i s  
h e r e b y  e s t a b l i s h e d  t h e  E n v i r o n a e n t a l  P r o t e c t i o n  
Agency ,  h e r e i n a f t e r  r e f e r r e d  t o  a s  t h e  ' A g e n c y . '  

" ( b )  The re  s h a l l  b e  a'c t h e  h e a d  o f  t h e  Agency t h e  
A d a i n i s t r a t o r  of  t h e  E n v i r o n m e n t a l  P r o t e c t i o n  Agency ,  
h e r e i n a f t e r  r e f e r r e d  t o  as t h e  A d m i n i s t r a t o r .  'The 
A d m i n i s t r a t o r  s h a l l  be  a p p o i n t e d  by t h e  P r e s i d e n t ,  
b y  and w i t h  t h e  a d v i c e  a n d  consznt  cf t h e  S e n a t e ,  
a n d  s h a l l  be c o m p e n s a t e d  a t  t h e  r a t e  now o r  h e r e a f t e r  
provided f o r  Level I1 o f  t h e  E x e c s k i v e  Schedu le  Pay  
?,atss ( 5  ' J . S . C .  5 3 1 3 ) .  

" ( c )  T h e r e  s h a l l  be i n  t h e  Agency a D e p u t y  A d n i n i s -  
t r a t o r  o f  t h e  E n v i r o n m e n t a l .  Pr&t.ect . ion Agency who s h a l l  
be a p p o i n t e d  by t h e  P r e s i d e n t ;  b y  ar;d ;;!ith t h ?  a d v i c c .  
a n d  c o n s e n t  of t h e  S e n a t e ,  a n d  s h 2 l l  be c o m p e n s a t e d  
a t  t b e  r a t e  no'w o r  h e r e a f t e r  p r c v i d e d  f o r  L e v e l  111 
of t h e  E x e c u t i v e  S c h e 2 u l e  Pay Rates ( 5  U . S . C .  5 3 1 4 ) -  
The D e p u t y  A d m i n i s t r a t o r  s h a l l  p e r f o r m  s u c h  f u n c t i o n s  
as t h e  A d m i n i s t r a t o r  sha.11 f rom time t o  time a s s i g n  
o r  d e l e g a t e ,  a n d  s h a l l  a c t  a s  Adin in is t ra tor  d u r i n g  
t h e  absence o r  d i s a b i l i t y  o f  t h e  A d m i n i s t r a t o r  o r  - i n  
t h e  e v e n t  of a v a c a n c y  i n  the  O f f i c e  o f  A d m i n i s t r a t o r .  

'\ 

" ( a )  T h e r e  s h a l l  be i n  t h e  Agency n o t  t o  e x c e e d  f i v e  
A s s i s t a n t  A d m i n i s t r a t o r s  o f  t h e  E n v i r o n n e n t a l  P r o t e c t i o n  
Agency who s h a l l  be a p p o i n t e d  b y  t h e  P r e s i d e n t ,  b y  2nd  
w i t h  t h e  a d v i c e  a n d  c o n s e n t  of t h e  S e n a t e ,  a n d  s h a l l  
b e  c o i z p e n s a t e d  a t  t h e  r a t e  now o r  h e r e a f t e r  p r o v i d e d  
f o r  L e v e l  IV oE t h e  E x e c u t i v e  S c h e d u l e  Pay Rates  - - -  

( 5  '3,S.C. 5 3 1 5 ) -  Each A s s i s t a n t  A d a i n i s t r a t o r  s h a l l  
p e r f o r m  s u c h  f u n c t i o n s  a s  t h e  A d s i n i s t r a t o r  s h a l l  f r o a  
t i m e  t o  t i n e  a s s i g n  o r  d e l e g a t e . "  

The  EPA is a n  " i n d e p e n d e n t  e s t a b l i s h m e n t "  d e f i n e d  i n  
5 U.S.C. S 1 0 4 ( 1 ) ( 1 9 7 6 )  a s :  
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"An e s t a b l i s h m e n t  i n  t h e  e x e c u t i v e  b r a n c h  
( o t h e r  t h a n  t h e  Un i t ed  S t a t e s  P o s t a l  S e r v i c e  
o r  t h e  Pos t a l  Rate Comnis s ion )  which i s  n o t  
an  E x e c u t i v e  d e p a r t m e n t ,  m i l i t a r y  d e p a r t n e p t ,  
Government c o r p o r a t i o n ,  o r  p a r t  t h e r e o f ,  o r  
p a r t  of  an  i n d e p e n d e n t  e s t a b l i s h n e n t  * * * I r  

. - - \  A s  a n  i n d e p e n d e n t  a g e n c y ,  r a t h e r  t h a n  an E x e c u t i v e  o r  
m i l i t a r y  d e p a r t m e n t ,  t h e  EPA would n o t  be s u b j e c t  t o  t h e  
V a c a n c i e s  A c t .  

A s  se t  f o r t h  a b o v e ,  S e c t i o n  1 o f  t h e  R s o r g a n i z a t i o n  P l a n  
p r o v i d e s  t h a t  t h e  A d m i n i s t r a t o r  I D e p u t y  A d a i n i s t r a t o r  a.nd 
t h e  A s s i s t a n t  A d i n i n i s t r a t o r s  o f  t h e  EPA s h a l l  be a p p o i n t e d  
by  t h e  P r e s i d e n t  by and w i t h  t h e  a d v i c z  and  c o n s e n t  o f  the  
S e n a t e ,  Subsecti ic-n f ( c )  p r o v i d e s  i n  p a r t  t h a t  t h e  Deputy 

o r , d i s a b i l i t y  of t h e  A d m i n i s t r a t o r  o r  i n  t h e  e v e n t  of a 
va4ancy  i n  t h e  Of f i ce  o f  Adrnin-istratox.,.  

- -  A.zn in i sk ra to r  shall a c t  as A s n i f i i s t r a t o r  ? ~ r i n g  the absence 

. T h u s ,  a v a c a n c y  i n  t h e  p o s i t i o n  ~ i :  -Lk?.e A d m i n i s t r a t o r  
may be f i l l e d  by t h e . d e p u t y  i n  a c c o r d a n c e  w i t h  t h e  pro-  
v i s i o n s  of s e c t i o n  l ( c )  of t h e  R e c j r g a n i z a t i a n  P l a n .  T h e  
f i l l i n g  o f  a v a c a n c y  i n  t h e  O f f i c e  of ~ d n i n i s t r a t o r  i n  
a c c o r d a n c e  w i t h  s e c t i o n  l ( c ) ,  s u p r a  would n o t  b e  s u b j e c t  
t o  a time l i m i t a t i o n .  k?hi le  t h e  d e s i g n a t i o n  of  an o f f i c i a l  
t o  e x e r c i s e  t h e  d u t i e s  of a n  o f f i c e  f o r  an i n d e f i n i t e  . 

p e r i o d  c o u l d  have  t h e  e f f e c t  of d e p r i v i n g  t h e  S e n a t e  of 
t h e  o p p r t u n i t y  t o  c o n s e n t  t o  t h e  f i l l i n g  of  a v a c a n c y  i n  
s u c h  o f f i c e ,  t h e r e  wou ld  n o t  a p p e a r  t o  be any  l e g a l  or 
c o n s t i t u t i o n a l  o b j e c t i o n  t h e r e t o  where t h e  Congres s  h a s  
e i t h e r  a l l o w e d  a Reorga .n i za t ion  P l a n  t o  becone  e f f e c t i v e  
o r  h a s  e n a c t e d  a s t a t u t e  w h i c h  p r o v i d e s  f o r  t h e  d e s i g n a t i o n  
o f  a n  a c t i n g  o f f i c i a l  i n  a p r e s c r i b e d  manner w i t h o u t  any  
time 1 i m i  t a t  i o n .  . -~ 

I n  v i e w  of  t h e  i n a p p l i c a b i l i t y  of t h e  V a c a n c i e s  A c t  t o  
t h e  E P A  and s i n c e  R e o r g a n i z a t i o n  P l a n  No. 3 of 1970 does  
n o t  p r o v i d e  f o r  t h e  f i l l i n g  o f  v a c a n c i e s  i n  t h e  O f f i c e  o f  
Deputy A d m i n i s t r a t o r  o r  A s s i s t a x t  A d m i n i s t r a t o r ,  it V70Uld 

a p p e a r  t h a t  t h e r e  i s  no a u t h o r i t y  f o r  t h e  f i l l i n g  o f  s u c h  
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v a c a n c i e s  when t h e  S e n a t e  is  i n  s e s s i o n  except  u n d e r  t h e  
a u t h o r i t y  of A r t i c l e  11, s e c t i o n  2 ,  c l ause  2 o f  t h e  
C o n s t i t u t i o n .  S e e  i n  t h i s  r e g a r d  t j i l l i a m s  v .  P h i l l i p s ,  
350  F .  Supp. 1 3 6 3  ( D . C . ,  1 9 7 3 )  w h e r e  t h e  C o i l r t  c o n s i d e r e d  
t h e  a p p o i n t m e n t  b y  t h e  P r e s i d e n t  w i t h o u t  S e n a t e  c o n f  i r r o a t i o n  
o f  a n  R c t i n g  Di rec tor  of  t h e  O f f i c e  o f  E c o n o n i c  O p p o r t u n i t y  
( O E O )  a n  i n d e p e n d e n t  e s t a b l i s h m e n t ,  w h e r e  t h e  a p p l i c a b l c  
s t a t u t e  p r o v i d e s  t h a t  t h e  D i rec to r  t h e r e o f  was t o  be 
a p p o i n t e d  b y  t h e  P r e s i d e n t  b y  and  w i t h  t h e  a d v i c e  and  
c o n s e n t  o f  t h e  Sena-ke.  The C o u r t  d e t e r m i n e d  t h a t  s i n c e  t h e  
OE3 ~ 7 2 s  a n  i n d e p e n d e n t  e s t a b l i s h m e n t  a n d  n o t  a n  E x e c u t i v e  
D e p a r t m n t ,  t h e  V a c a n c i e s  A c t  was n o t  f o r  a p p l i c a t i o n .  I n  
t h e  a b s s n c e  o f  o t h e r  s p e c i f i c  l e g a l  a u t h o r i t y  p r o v i d i n g  .for 
th.e a p p o i n t m e n t  o f  a n  A c t i n g  D i rec t e r  o f  O E 3 ,  t h e  C o u r t  h e l d  
t h a t  t h e  a p p o i n t m e n t  b y  t h e  P r e s i d e n t  was -- v o i d  a b  i n i t i o  and  
i s s u e d  a n  i n j u n c t i o n  r e s t r a i n i n g  t h e  a p 2 o i n t e e  from t a k i n g  
any  f u r t h e r  a c t i o n ,  The  C o u r t  n o t e d  t h a t  a n  i n t e r i m  a p p o i n t -  

i n  e n e r g e n c y  s i t u a t i o n s .  I n  t h a t  c a se  ctn a 2 p e a l  t h e  C o u r t  
s t b t e d  t h a t  e v e n  i f  a c o u r t  shou ld  i-:cce,nt. _ -  a n  a rgumt?nt  t h a t  
t h e  a p p o i n t m e n t  of t h e  A c t i n g  D i rec t c r  cf r)ZQ was n o t  v o i d  
- a b .  i n i t i o  d u e  t o  t h e  P r e s i d e n t ’ s  c o n s t l t x ~ l o n z l  o b l i g a t i o n  
to’”take ca re  t h a t  t h e  laws be f a i t h f u l l y  e x e c u t e d , ”  s u c h  
a n  a p p o i n t m e n t  i f -  u p h e l d  would be v a l i 5  ~ n i y  f o r  a r e a s o n a b l e  
p e r i o d  of t ime, The  C o u r t  s t a t e d  t h a t  t he  30-day p e r i o d  
p r o v i d e d  i n  t h e  V a c a n c i e s  A c t  i s  a n  i n d i c a t i o i l  o f  slzch 
r e a s o n a b l e  p e r i o d  of t ime,  -___ Williams v .  P h i l l i p s ,  4 8 2  F.22. 
659 .  

mefit po>:er o f  t h s  P r e s i d e n t ;  1~ * I =  ‘ e x i s t s  a t  a l l ,  e x i s t s  o n l y  

D e p a r t m e n t  o f  E n e r g y  

T i t l e  I1 of t h e  P e p a r t n e n t  o f  E n e r g y  O r g a n i z a t i o n  A c t ,  
P u b l i c  Law 95-91, A u g u s t  4 ,  1 9 7 7 ,  9 1  S t a t .  565, 559, a s  s e t  
f o r t h  a t  4 2  U.S,C. 5 7 1 3 1  _ek seq. e s t a b l i s h e d  t h e  D e p a r t m e n t  
o f  E n e r g y  and p r o v i d e s  i n  p e r t i n e n t  p a r t  t h a t  t h s  f o l l o w i n g  
o f f i c i a l s  o f  t h e  D e p a r t m e n t  o f  E n e r g y  shall 52 a p p o i n t e d  
by  t h e  P r e s i d e n t  by and w i t h  t h e  a d v i c e  and  c o n s e n t  o f  t h e  
S e n a t e :  t h e  S e c r e t a r y  f 4 2  U.S.C, S 7131), t h e  D e p u t y  S e c r e t a r y  
( 4 2  U . S . C .  S 7 1 3 2 ( a ) ) ,  t h e  U n d e r s e c r e t a r y  and  t h e  G e n e r a l  
C o u n s e l  ( 4 2  U.S .C.  5 7 1 3 2 ( b ) ) ,  t h e  e i g h t  A s s i s t a n t  S e c r e t a r i e s  
( 4 2  U.S.C. § 7 1 3 3 ) ,  t h e  A d m i n i s t r a t o r  o f  t h e  E n e r g y  I n f o r m a t i o n  
A d m i n i s t r a t i o n  ( 4 2  U . S . C .  5 7135(a)), t h e  A d g i n i s t r a t o r  of t h e  
Economic  R e g u l a t o r y  A d m i n i s t r a t i o n  ( 4 2  U.S.C. g 7 1 3 6 ) ,  I n s p e c t o r  
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G e n e r a l  ( 4 2  U . S . C .  5 7138(a)(l)), D e p u t y  I n s p e c t o r  G e n e r a l  
( 4 2  U . S . C .  § 7138(a}(2), t h e  Director  o f  t h e  O f E i c e  o f  E n e r g y  
R e s e a r c h  ( 4 2  L7.S-C. § 7139), and the D i r e c t o r  o f  t h e  O f f i c e  
of f i i n o r i t y  Economic  Impact ( 4 2  U . S . C .  S 7141). I n  addition, 
S e c t i o n  220  of  t h e  E n e r g y  S e c u r i t y  A c t ,  P u b l i c  Law 35-294,  
J u n e  3n, 1 9 8 0 ,  94 S t a t .  6 1 1 ,  5 9 6 ,  e s t a b l i s h s d  w i t h i n -  t h e .  
D e p a r t m e n t  o f  E n e r g y  a n  O f f i c e  of A l c o h o l  Fue l s .  t o  b e  h e a d &  

.. b y  a Director  who s h a l l  b e  a p p o i n t e ?  b y  t h e  P r e s i d e n t ,  by and  
w i t h  t h e  a d v i c e  a n d  c o n s e n t  o f  t h e  S e n a t e .  

S e c t i o n  2 0 2 ( a )  of P u b l i c  L a w  95-91,  9 1  S t a t .  5G9, 
-42  U , S . C .  S 7 1 3 2 ( a )  p r o v i d e s  f o r  e x e r c i s i n g  t h e  f u n c t i o n s  
of t h e  S e c r e t a r y  of E n e r g y  when t h a t  p s i t i o n  i s  v a c a n t ,  
a s  follows: 

" ( a ; !  T h e r e  s h a l l  be i n  t h e  Departnznt  a 
zepy2-y .~,c2~etci - - y i  \;':?a s h a l l  be c2;2z>:3sinted 

L by t h e  P r e s i d e n t ,  b y  a n d  w i t h  t h e  a d v i c e  
\ a n d  c o n s e n t  o f  t h e  S e n a t e ,  a n i b J h o  . s h a l l  

be c o m p e n s a t e d  a t  t h e  r a t e  p r o v i 3 ~ 5  f o r  
l e v e l  I1 of t h e  E x e c u t i v e  Scile5tulci' u n d e r  

S e c r e t a r y  s h a l l  a c t  f o r  a n d  e x e r c i s e  t h e  
f u n c t i o n s  of t h e  S e c r e t a r y  d u r i n g  t h e  
a b s e n c e  or  d i s a - b i l i t y  of t h e  S e c r e t a r y  o r  
i n  t h e  e v e n t  t h e  o f f i c e  of S e c r e t a r y  becomes  
v a c a n t .  T h e  S e c r e t a r y  s h a l l  d e s i g n a t e  th? 
orde r  i n  w h i c h  t h e  Under  S e c r e t s r y  and  
o t h e r  o f f i c i a l s  s h a l l  a c t  f o r  a n d  p e r f o r m  
the functions of t h e  Secretary d u r i n g  
t h e  a b s e n c e  o r  disability of b o t h  t h e  
S e c r e t a r y  a n d  Deputy S e c r e t a r y  o r  i n  t h e  
e v e n t  o f  v a c a n c i e s  i n  b o t h  of t h o s e  o f f i c e s . "  

s e c t i o n  5 3 1 3  of T i t l e  5 .  The  3 I e -  2'*L:- ;LY, 

T h u s ,  t h e  C o n g r e s s  h a s  s e e n  f i t  t o  p r o v i d e  s p e c i f i c  
a u t h o r i t y  f s r  z!? A c t i n g  S e c r e t a r y  of  E n e r g y  when s u c h  
p o s i t i o n  i s  v a c a n t .  The  s e r v i c e  of a n  i n d i v i d u a l  a s  
A c t i n g  S e c r e t a r y  of E n e r g y  u n d e r  t h e  a u t h o r i t y  s e t  f o r t h  
i n  6 2 0 2 ( a ) ,  a n d  r e g u l a t i o n s  p r o p a r l y  i s s u f d  t h e r e u n d e r  
would n o t  be s u b j e c t  t o  a time l i m i t a t i o n .  
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Concern ing  a v a c a n c y  i n  t h e  p o s i t i o n  o f  I n s p c t o r  S e n e r a l ,  
S e c t i o n  2 0 8 ( a )  of  P u b l i c  Law 95-91, 9 1  S t a t .  5 7 5 ,  4 2  U . S . C .  
6 7 1 3 3 ( a )  p r o v i d e s  i n  p e r t i n e n t  p a r t  a s  f o l l o w s :  

“ ( 2 )  T h e r e  s h a l l  a l s o  be i n  t h e  O f f i c e  
a Deputy I n s p e c t o r  General  who s h a l l  be 
a p p o i n t e d  by t h e  P r e s i d e n t ,  by  and w i t h  
t h e  a d v i c e  and c o n s e n t  of t h e  S e n a t e ,  s o l e l y  
on t h e  b a s i s  o f  i n t e g r i t y  and d e m o n s t r a t e d  
a h i l i t y  and w i t h o u t  r e g a r d  t o  p o l i t i c a l  
a f f i l i a t i o n ,  The Dsputy  s h a l l  assist t h e  
I n s p e c t o r  G e n e r a l  i n  t h e  a d m i n i s t r a ” ’  L l O n  
of  t h e  O f f i c e  and s h a l l ,  d u r i n g  t he  a b s e n c e  
o r  t e m p o r a r y  i n c a p a c i t y  of  t h e  Inspezkor  
G e n e r a l ,  o r  du r i r ty  a v a c a n c y  i n  t h a t  O f f i c e ,  
a c t  a s  Inspz tc to r  G e n e r a l  .I’ 

TR -as , Coiigress h a s  d e t e r m i n e 3  - t h ~ ; - L  ;;hen t h e  p o s i t i o n  
of? I n s p e c t o r  General o f  t h e  Departrxent  of Energy  i s  v a c a n t  
h i &  Deputy i s  t o  s e r v e  i n  t h a t . . O f q i  L,ce-.--.Such s e r v i c e  w u l d  
n o t  b e  s u b j e c t  t o  t i m e  l i m i t a t i o n .  

We have  been  a d v i s e d  t h z t  t h e  p o s i t i c n  o f  DeFuty 
I n s p e c t c r   general^ h a s  bann v a c a n t  and t h z t  e f f e c t i v e  
J a n u a r y  2 6 ,  1 9 8 1 ,  a s  d e s i g n a t e i !  by the S?cretary, the 
A s s i s t a n t  I n s p e c t o r  G e n e r a l  f o r  A u d i t s  h a s  b e e n  s e r v i n g  
a s  A c t i n g  I n s p e c t o r  General .  S e c t i o n  2 0 S ( a )  of  P u b l i c  La-d 
95-91 would n o t  be a p p l i c a b l e  t o  s u c h  s e r v i c e  by an  
A s s i s t a n k  I n s p e c t o r  G e n e r a l  s i n c e  i t  e x p r e s s l y  p r o v i d e s  
t h a t  i n  t h e  e v e n t  of  s u c h  a v a c a n c y  t h e  Deputy I n s p e c t o r  
General  s h a l l  s e r v e  a s  t h e  I n s p e c t o r  General .  A?-so, i t  
w o u l d  a p p e a r  t h a t  t h e r e  i s  no a u t h o r i t y  u n d e r  the  Vacancies 
A c t  f o r  arr A s s i s t a n t  I n s p e c t o r  G e n e r a l  t o  f i l l  a v a c a n c y  
i n  t h e  O f f i c e  of I n s p e c t o r  G e n e r a l  s F n c ?  t h e  A s s i s t a n t  
I n s p e c t c r  G e n e r a l  is n o t  t h e  f i r s t  a s s i s t a n t  t o  t h e  
I n s p e c t o r  G e n e r a l .  . .~ 

We a r e  aware  o f  no o t h e r  s p e c i f i c  a u t h o r i t y  f o r  a p p o i n t -  
ment  t o  vz tcanc ies  i n  t h o s e  o f f i c e s  i n  the Depar tment  of 
Energy  which r e q u i r e  Senate  c o n f i r m a t i o n .  We know oE n o  
g e n e r a l  a u t h o r i t y  o t h e r  t h a n  t h e  V a c a n c i e s  A c t  under  which 
s u c h  v a c a n c i e s  may b e  f i l l e d .  See 3 - 1 5 0 1 3 6 ,  Xay 1 6 ,  1978.  
( c o p y  e n c l o s e d )  . 
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A c c o r d i n g l y ,  e x c e p t  a s  o t h e r w i s e  p r o v i d e d  f o r  i n  
S e c t i o n s  2 0 2 ( a )  and  2 0 8 ( a )  o f  P u b l i c  Law 95-91 ,  f o r  t h e  
f i l l i n g  of v a c a n c i e s  i n  t h e  O f f i c e s  o f  t h e  S e c r e t a r y  ?nd 
t h e  I n s p e c t o r  G e n e r a l ,  t h o s e  o f f i c e s  w i t h i n  t h e  D e p a r t -  
m e n t  o f  E n e r g y  w h i c h  r e q u i r e  S e n a t e  c o n f i r m a t i o n  a r e  t o  
be f i l l e d  u n d e r  t h e  a u t h o r i t y  o f  t h e  V a c a n c i e s  A c t .  T h u s ,  
t h e  30-day  l i m i t a t i o r ,  s e t  f o r t h  i n  5 U . S . C .  s 3348  would 
be a - p p l i c a b l e  t o  s u c h  a p p o i n t m e n t s .  I n  a d d i t i o n ,  we n o t e  
t h a t ,  from t h e  l i s t  you f u r n i s h e d  u s  of t h e  p e r s o n s  a c t i n g  
i n  t h e  v a - r i c u s  p o s i t i o n s  I s e v e r a l  were a p p s r e n t l y  n e i t h e r  
" t h e  f i r s t  a s s i s t a n t "  t o  t h e  o f f i c e  i n  w h i c h  t h e y  a r e  
a c t i n g  n o r  a r e  t h e y  o f f i c e r s  whose r e ? u l a r  a p p 2 i n t n e n t s  
were made b y  t h e  P r e s i d e n t ,  "by a n d  w i t h  t h e  a d v i c e  a n d  
c o n s e n t  of t h e  S e n a t e " ,  a s  i s  r e q u i r e d  b y  t h e  V a c a n c i e s  
& c t *  5 U.S.C. 5s 3 3 4 6 ,  3 3 4 7 .  T h e r e f o r e ,  i t  d o e s  n o t  a p p e a r  
t h a t  the17 were e l i g i b l e  f o r  appcintnent  to t h e  a c t i n g  
p o s i t i o n s  u n d e r  t h e  V a c a n c i e s  A c t .  

Y o u r  l e t t e r  t o ,  t h e  P r e s i d e n t  s p e c i f i c a l l y  rn .en t ions  
t h e  O f f i c e  of  Di-rector o f  t h e  O E r ' i c e  of S g r f a c e  ' . l in ing ,  
R e c l a m a t i o n ,  a.n3 E n f o r c e m e n t  w h i c h  is a p o s i t i c n  e s t a b l i s h x l  
i n  t h e  Department o f  t h e  I n t e r i o r  b y  s e c t i c n  2 9 1  o f  t h e  
S u r f a c e  M i n i n g  C o n t r o l  a n d  R e c l a m a t i o n  A c t  o f  1 9 7 7 ,  P u S l i c  
Law 95-87,  9 1  S t a t ,  441, 4 4 9 .  S e c t i o n  2 3 1  p r o v i d e s  that 
t h e  D i r e c t o r  s h a l l  be a p p o i n t e d  b y  a n d  w i t h  t h e  a d v i c e  and 
c o n s e A t  o f  t h e  S e n a t e ,  T h e r e  i s  no s t a t u t o r y  p r o v i s i o n  f o r  
f i l l i n g  a v s c a n c y  i n  t h e  O f f i c e  of t h e  D i r e c t o r  o t h e r  t h a n  
t h e  V a c a n c i e s  A c t .  A c c o r d i n g l y ,  t h e  f i l l i n g  oE i? v a c a n c y  
i n  t h e  O f f i c e  of  D i r e c t o r  would be s u b j e c t  t o  t h e  30-dzy 
l i m i t a t i o n  s e t  f o r t h  a t  5 U.S.C.  3 3 4 8 .  

Among t h e  o t h e r  O f f i c e r s  of t h e  D e p a r t m e n t  o f  t h e  
I n t e r i o r  who a r e  t o  b e  a p p o i n t e d  by t h e  P r e s i d e n t  b y  and--- 
w i t h  t h e  a d v i c e  a n d  c o n s e n t  o f  t h e  S e n a t e  a r e  t h e  S e c r e t a r y  
( 4 3  U . S . C ,  1 4 5 1 ) ,  t h e  Under  S e c r e t a r y  ( 4 3  U.S.C. 5j 1 4 5 2 ) ,  
t h e  A s s i s t a n t  S e c r e t a r i e s  ( 4 3  U . S , C .  5 5  1 4 5 3  and  1 4 5 3 a ) ,  
t h e  S o l i c i t o r  ( 4 3  V.S.C. S 1 4 5 5 ) ,  t h e  D i r e c t o r ,  B u r e a l :  o f  
Land Xanagemen t  ( 4 3  U.S.C. 9" 1 7 3 l ) ,  t h e  D i r e c t o r  G e o l o g i c a l  
S u r v e y  ( 4 3  U.S.C. 3 1 ) ,  t h e  A s s i s t a n t  S e c r e t a r y  €or  F i s h  
and  W i l d l i f e  ( 1 6  U.S.C. 5 7 4 2 b ( n ) ) ,  t h e  D i r e c t a r ,  F i s h  and  
W i l d l i f e  S e r v i c e  (15 U.S.C.  S 7 4 2 b ( b ) ) ,  t h e  D i r e c t o r ,  Bureau 
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of  M i n e s  ( 3 0  U . S . C .  S l), a n d  t h e  Comrr i i ss io~~cr  o f  I n d i a n  
A f f a i r s  ( 2 5  U . S . C .  6 1 ) .  

Concerning a v a c a n c y  i n  t h e  O f f i c e  o f  t h e  C o m ~ , i i s ; s  io i ler  
o f  I n d i a n  A f f a i r s ,  Sec t ion  1 o f  t h e  A c t  of Jane  5 ,  1 9 4 2  
c h .  336 ,  55 S t a t .  3 1 2 ,  a s  amended ,  25 U,S.C. 5 23. p r o v i d e s  
t h a t  tiis S e c r e t a r y  o f  t h e  I n t e r i o r  :nay d e s i g n a t e  f o r  t h e  

. B u r e a u  o f  I n d i a n  A f f a i r s  an a s s i s t a n t  or  d e 2 u t y  c o n i n i s s i o n e r  
.,who s h a l l  be a u t h o r i z e d  t o  p e r f o r m  t h e  d u t i e s  o f  t h e  

C o m m i s s i o n e r  i n  case of t h e  d e a t h ,  r e s i g n a t i o n ,  a b s e n c e p  
o r  s i c k n e s s  of t h e  C o m m i s s i o n e r .  The f i l l i n g  of  a. v a c a n c y  
i n  t h e  O f f i c e  of t h e  C o n m i s s i o n e r  cf I n d i a n  A f f a i r s  i n  
t h e  manner  s e t  f o r t h  a t  25  U.S.C. S 2a xould n o t  b e  s u b j e c t  
t o  a t ime l i m i t a t i o n .  

Ws a r e  n o t  aware of a n y  o t h e r  l e g a l  c l u t h c r i t y  o t h e r  
LL ..n 
L I I ~ ~ I  ths  Vazaiicies Act, f o r  t h e  f i l l i n g  o f  v a c a n c i e s  i n  . .  - t h o s e  o f f i c e s  i n  t h e  g e p a r t n e n t  o f  c : ; ~  i n t z r i o r  f o r  b:hich 

s n a t e  c o n f i r m a t i o n  i s  r e q u i r e d  - A c c o r d i n g l y ,  s u c h  v a c a n c i e s  
a r e  t o  be f i l l e d  p u r s u a n t  t o - t h e  V a c - ~ z i e s  ,?ct a n d  t h u s  
would  be s u b j e c t  t o  a 30-day time li;:;i .::t~o;i~ 
7 

D e p a r t n e n t  o f  T r a n s n o r t , ? t i 3 n  -__I 

Among t h e  o f f i c e r s  i n  t h e  C c p a r t m e n t  o f  T r a n s p o r t a t i o n  
who a r e  r e q u i r e d  t o  be a p p o i n t e d  b y  t h e  P r e s i Z e n t  by and  
w i t h  t h e  a d v i c e  and  c o n s e n t  of t h e  S e n a t e  a r e  t h e  f O l l 0 i c i n g :  
T h e  S e c r e t a r y ,  t h e  D e p u t y  S e c r e t a r y ,  f o u r  A s s i s t a n t  S e c r e t a r i e s ,  
t h e  G e n e r a l  C o u n s e l ,  t h e  A d m i n i s t r a t o r ,  F e d e r a l  Highc:ay 

t r a t i d n  2nd t h e  A d m i n i s t r a t o r  a n d  Deput17 A d m i n i s t r a t o r  o f  
t h e  Federa l  A v i a t i o i l  A d m i n i s t r a t i o n  ( 4 9  U.S.C. S 1651). 
Also, t h e  A d m i n i s t r a t o r  oE t h e  i ' a a t i o n a l  fIicjhway T r a r ' f i c  
SaEeky  A d m i n i s t r a t i o n  ( 2 2  U . S . C .  S 4 0 1  n o t e  ( 1 9 7 6 ) ) .  

' A d m i n i s t r a t i o n ,  t h e  A d m i n i s t r a t o r  , F e d e r a l  R a i l r o a d  Adininis- 

S u b s e c t i o n  3 ( b )  of t h ?  D e p a r t m e n t  o f  T r a n s p o r t a t i o n - . A c t ,  
7. . - r u b l i r  Law 89-670,  3 c t o b e r  15 ,  1 9 5 6 ,  80 S t a t .  9 3 1 ,  a s  amended ,  
s e t  f o r t h  a t  4 9  U . S . C .  3 1 6 5 2 ( 5 )  p r o v i d e s  i n  p a r t  as foI10ws 
c o n c e r n i n g  a v a c a n c y  i n  t h e  O f f i c e  o f  t h e  S e c r e t a r y :  

" *  * * The E e p u t y  S e c r e t a r y  ( o r ,  d u r i n g  the 
a b s e n c e  o r  d i s a b i l i t y  o f  t h e  D e p u t y  S e c r e t a r y ,  

- 11 - 



B-2 0 2 8 9 3 

o r  i n  t h e  e v e n t  o f  a v a c a n c y  i n  t h e  office o f  
a Deputy S e c r F t a r y ,  an A s s i s t a n t  S e c r e t a r y  o r  
t h e  G e n e r a l  Counse l :  d r t e r n i n e d  according t o  
s u c h  o r d e r  a s  t h z  S e c r e t a r y  s h a l l  p r e s c r  i5s) 
s h a l l  a c t  f o r ,  and exe rc i se  t h e  powers  o f  t h e  
S e c r e t a r y ,  d u r i n g  t h e  a b s e n c e  o r  d i s a b i l i t y  
of t h e  S e c r e t a r y  o r  i n  t h e  e v e n t  of a vacancy  
i n  t h e  o f f i c e  o f  S e c r e t a r y .  The  G e p u t y  S e c r e t a r y  
s h a l l  p e r f o r m  s u c h  f u n c t i o n s ,  nowers ,  sild d u t i e s  
a s  t h e  S e c r e t a r y  s h a l l  p r e s c r i b e  f r o 3  t i m e  t o  
time e '' 

A c c o r d i n g l y ,  unde r  t h e  a u t h o r i t y  s e t  f o r t h  a t  49  U . S . C .  
S 1 5 5 2 ( b )  a v a c a n c y  i n  t h e  O f f i c e  o f  t h e  S e c r e t a r y  may be 
f i l l e d  i n  the nanner  s e t  f o r t h  t h e r e i n  and s u c h  s e r v i c e  a s  
a c t i q  Secretary would n o t  b e  s u b j e c t  t C J  2 t ime l i m i t a t i o n .  

i 6Je a r e  n o t  aware of any  o t h e r  s p e c i f i c  a u t h o r i t y  by 
wh?ich v a c a n c i e s  i n  t h e  o t h e r  offices.-i,n tlie De9ar tment  of  
T r . a n s p o r t a t i o n  w h i c h  r e q u i r e  S e n a t e  cg rZ ; . :ma t ion  nay b~ 
f i . l l e d .  Accord in , J ly , ,  v a c a n c i e s  i n  s ~ c h  o-rices a r e  t o  be 
f i l l e d  u n d e r  t h e  a u t h o r i t y  of t h e  Vacancic?s A c t  and wou ld  
be s u b j e c t  t o  t h e  30-day l i m i t a t i o n  s e t  f o r t h  a t  5 U . S . C .  
5 3 3 4 % .  

-~ c 

Food and Drug A d m i n i s t r a t i o n  

We a r e  aware of no a c t  of C o n g r e s s  w h i c h  e s t a b l i s h e s  
' t h e  p o s i t i o n  of t h e  Comnis s ione r  of  Food and Drugs ( for icer ly  
known a s  t h e  ChieE o f  t h e  Food arid D r u g  A d m i n i s t r a t i o n ) .  
Ssc'ciion 5 ,  R e o r g a n i z a t i o n  P l a n  No. 1 of 1 9 5 3 ,  A p r i l  11, 
1953 ,  57 S t a t .  631 ,  632 ,  t r a n s f e r r e d  'co t h e  S e c r e t a r y  of  
t h e  Depar tmen t  o f  H e a l t h ,  E d u c a t i o n ,  and V e l f a r e  (now 
Departrnent  o f  H e a l t h  and Human S e r v i c e s )  a l l  t h e  f u n c t i o n s  
of t h e  Federal  S e c u r i t y  Agency. These  f u n c t i o n s  i n c l u d e d  -. 

t r a n s f e r r e d  from t h e  Depar tment  o f  A g r i c u l t u r e  t o  the  F e d e r a l  
S e c u r i t y  A d m i n i s t r a t i o n  by S e c t i o n  1 2 ,  R e o r g a n i z a t i o n  P l a n  
N o .  I V  o f  1 9 4 6 ,  e f f e c t i v e  J u n e  3 0 ,  1 9 4 0 ,  5 4  S t a t .  1 2 3 4 ,  
1237. 

these oE t h e  TI-.* C U U ~  arid Drug A d m i n i s t r a t i o n  whic'r! h a d  been 

T h e  a u t h o r i t y  o f  t h e  Commissioner  o f  Food and  Drugs 
a r i s e s  o u t  o f  t h e  r e d e l e g a t i o n  o f  a u t h o r i t y  t o  t h e  A s s i s t a n t  
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S e c r e t a r y  of  H e a l t h  of a l l  a u t h o r i t y  d e l e g a t e d  to s u c h  
A s s i s t a n t  S e c r e t a r y  by t h e  S e c r e t a r y  of B e a l t h ,  E d u c a t i o n ,  
and W e l f a r e  (noer  S e c r e t a r y  or' H e a l t h  and Hiinan S e r v i c e s ) .  
See S e c t i o n  7 0 l ( a )  o f  t h e  F e d e r a l  Food,  Drug and C o s n e t i c  
A c t ,  J u n e  2 5 ,  1 9 3 8 ,  52 S t a t .  1 0 4 0 ,  1 0 5 2  and 21 C a F s R m  
§ 5 . l ( a ) ( l 9 8 0 ) ,  T h e  p o s i t i o n  of Commiss ioner ,  Food and D r u q  
A d n i n i s t r a t i o n ,  h a s  a p p a r e n t l y  been c r e a t e d  a d n i n i s t r a t i v e l y  

- a n d  is i n c l u d e d  by the 9 f f i c e  o f  P c r s o c n - i  Ma.r?ag;tmcnt i n  
' i t s  l i s t  o f  employees  who occupy  p o s i t i o n s  i n  S c h e d u l e  C 

of t h e  e x c e p t e d  s e r v i c e .  Sae 5 C . F . R .  5 2 1 3 . 3 3 1 6 ( h ) ( 5 ) .  
A s  t h e  p o s i t i o n  o f  t h e  Coimqissioner o f  Food ar,d Drugs has 
n o t  been  e s t a b l i s h e d  by e i t h e r  t h e  C o n s t i t u t i o n  o r  act of 
'Congress i t  i s  o u r  v iew t h a t  t h e  Co~. in issFoner  i s  n o t  a;? 
o f f i c e r  o f  t h e  Un i t ed  S t a t e s  s u b j e c t  La t h e  aFpoin tment  
p r o v i s i o n s  of A r t i c l e  11, s e c t i o n  2 ,  c l ause  2 ,  o f  t h e  

' C o n s t i t u t i o n .  T h u s ,  i t  a p p e a r s  he i s  ar! employee and i?ot  
;rn orfzcer of t h e  Un i t ed  S t a t e s  w i t h i n  the rnea.nincj of the 
V a c a n c i e s  A c t  and that Act would  n o k  !7c f o r  a p p l i c a t i o n  
; w i t h  r e g a r d  t o  f i l l i n g  a v a c a n c y  i r .  tke p o s i t i o n  of 
hornmissioner  o f  Food and Drugs.  S . i x - i ' i i 3 r l y ,  we a r e  awaz1- 
of no o t h t > r  p o s i t i o n  i n  t h e  Food zz:3 >ii1;3 A d m i n i s t r a t i o n  
;which  would be s u b j e c t  t o  t h e  Vazanci?~ 8 c t .  X i t h  r e g a r d  
t o  a v a c a n c y  in .  t h e  C o n a i s s i o n e r ' s  p o s i t i o n ,  2 1  C 3 . R .  

- .  

. I  

5 .20  p r o v i d e s :  

" ( a )  F i n a l  a u t h o r i t y  of tile Comnis s ione r  
of  Food and Drugs i s  r e d e l e g a t e d  a s  s e t  
f o r t h  i n  t h i s  s u b p a r t .  

" ( b )  The ~ e p u t y  Commissioner  and t h e  
A s s o c i a t e  Comnis s ione r  f o r  R e g u l a t o r y  
A f f a i r s  a . re  a u t h o r i z e d  to perform a l l  
of t h e  f u n c t i o n s  o f  t h e  Conmiss ione r  o f  
Food and D r u g s .  

" ( c )  Dur ing  t h e  absence o r  d i s a b i l i t y  o f  
t h e  C m z i s s i o n e r  o r  i n  t h e  e v e n t  oE a 
vacancy  i n  t h a t  p o s i t i o n ,  t h 2  f i r s t  
o f f i c i a l  l i s t e d  who i s  a v a i l a b l e  s h a l l  
a c t  as Comniss ione r  : 

...~ 
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" { 1) Deputy  Commissioner. 

' I f  2 )  Associate Commissioner for 
Regulatory Affairs. 

" ( 3 )  Associate Comnissioner for 
H e a l t h  Affeirs. 

" (  4) Associate Comnissioner for 
Policy Coordination. 

"(5) Associate Commissioner for 
Nan ag emen t and Ope r a t i on s . 

" ( 6 )  Associate Commissioner f o r  
Planning and Evaluation. 

? l f ? I  i j Associate Coz>j..ysj.oI:?r € 0 :  

Legisl.ativc Affairs. 
-. .. . \\ . .  

" (8) Associate C c m i n j . s s i o i , c r  For 
Public Affairs." 

!le see no legal objection to the aboi7e regulation providing 
f o r  the filling of a vacancy in the position of the Commissioner 
a €  Food and Drugs. 

Effect of Vacancies Act on Actions --- 
. --- T a k e n  by Temporary A m i n t e e s  -__ 

I t  is not clear how the 30-day limitation of the Vacancies 
Act would affect the s t a t u s  of actions taken by tenporary 
appointees under such Act who continue to serve in an acting 
capacity beyond the 30-day  time limitation. 

To the extent that actions taken by such acting o f f i c e r s  
a r e  w i t h i n  t h e  scz2.e of authority attendant to the regillar 
office or position from which they have  been detailed, such 
actions would appear to b e  valid. Those actions performed in 
the capacity as acting officer may possibly he viewed as 
acts performed b y  a - c'e _-- facto officer. 
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A de f a c t o  o f f i c e r  o r  employee is one who perEorns t h e  
d u t i e s  r f  a n  o f f i c e  o r  p o s i t i o n  w i t h  appa ren t  r i g h t  and  
under c o l o r  0: appo in tnen t  and c la im t o  t i t l e  of s u c h  oEf ice  
o r  position. :.?beni t h e r e  e x i s t s  a n  o f f i c e  o r  p s i t i o n  tc: 
be f i l l e d  and onc a c t i n g  un4er c o l o r  o f  a u t h o r i t y  f i l l s  
t h e  o f f i c e  o r  p o s i t i o n  and perEorms the d u t i e s  t he reo f  h i s  
a c t i o n s  a r e  thos;e of a - d e  f a c t o  o f f i c e r  o r  employee. 
- Matter of  - - - - ~  W i l l i a n  A ,  Keel ,  __ J r .  ~~ R - 1 8 8 4 2 4 ,  !larch 2 2 ,  1 9 7 7 ,  

. (copy e n c l o s e d ) ,  a n d  d e c i s i o n s  c i t e d  t h e r e i n ,  i n  g e n e r a l  
w e  h a v e  h z l d  t h a t  a c t s  performed while a person i s  se rv ing  
in a - d e  -- f a c t o  st2"L.s a r e  as v a l i d  and e f f e c t u a l  i n s o f a r  
a s  this concerns  t h e  p u b l i c  and t h e  r i g h t s  o f  t h i r d  psrsons  
a s  thouc;h he were, i n  f a c t ,  an o f f i c e r  _- de j u r e ,  4 2  C o n p .  

' G e n .  4 9 5  ( 1 9 6 3 ) .  See a l s o  6 3  Am. J u r .  2 3  Publ ic  O f f i c e r s  
and Eingloyees S 513.  T h e  a u t h o r i t y  o f  a - 22 ___ f a c t o  o f f i c e r  
may n o t  he a t t a c k e d  i n  a c o l l a t e r a l -  ma-nner b u t  inus;t be 
challeaagsd ir! a d i r e c t  proceeding t o  o c a t  t h e  i n d i v i d u a l  
frzm ~ f c i c p .  se2  U n i t e d  S t a t e s  :y,  ST:^^, 305 F .  Supp. 

I___ --- - - 
, 66  ( ' N . D .  C a l i f .  1959). 

, .- .. - . .  
W i t h  regard  tc d e f e c t i v e  c c  inv.:1 i?. a p p o l n t i n e n t s ,  t h e  

\ 
, g e n e r a l  r u l e  i s  stated i n  6 3  A m ,  Yc;, 23 P u b l i c  O f f i c e r s  and 

. 'Employees S 5 0 4  ( 1 9 7 2 )  a s  follc!?:.s: 

* t h e  g e n e r a l  r u l e  i s  t h a t  when an II * 
o f f i c i a l  person o r  body h a s  apparent  a u t h o r i t y  
t o  a p p o i n t  t o  p u b l i c  o f f i c e ,  and a p p a r e n t l y  
e x e r c i s e s  such a u t h o r i t y ,  and t h e  person so 
appoint2d e n t e r s  o n  such o f f i c e ,  and perEorms 
i t s  d u t i e s  h e  w i l l  be an o f f i c e r  de f a c t o ,  
no twi ths tanding  t h a t  t h e r e  was w a n t  oE power 
t o  appo in t  i n  t h e  body o r  person who p r o f e s s e d  
t o  do so, or  a l though t h e  power was exe rc i sed  
i n  an i r r e g u l a r  manner." 

I t  is n o t  c l e a r  whether t h e  Cour ts  t m u l d  a.pply th-e - d e  -- f a c t o  d o c t r i n e  where a s t a t u t e  s p e c i f i c a l l y  precluded 
t h e  cont inued  occupanc>7 of t h e  p o s i t i o n  a n d  where sach 
cont inued  occupancy of the o f f i c e  viould appear t o  v i o l a t e  
t h e  requi rements  o f  t h e  Appointments Clause of  t h e  
C o n s t i t u t i o n .  

- 15 - 
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I n  3 2  Op. A t t y  Gen. 1 3 9  (1920), t h e  A t t o r n e y  G F n e r a l  
a d v i s e d  t h e  U n d e r s e c r e t a r y  of  S t a t e  who i n q u i r e d  as  t o  
w h a t  a c t i o n  he  a n d  t h e  o f f i c e r s  of  t h e  D z p a r t n z n t  o f  S t a t e  
s h o u l d  t a k e  upon t h e  end o f  h i s  30-day p e r i o d  of s e r v i c e  
a s  A c t i n g  S e c r e t a r y  o f  S t a t e  p u r s u a n t  t o  the V a c a n c i e s  A c t .  
The A t t o r n e y  G e n e r a l  a d v i s e d :  

" I t  is p r o b a b l y  s a f e r  t o  s a y  t h a t  
you s h o u l d  n o t  t ake  a c t i o n  i n  any  case 
o u t  o f  which l e g a l  r i g h t s  n i g h t  a r i s e  
which would be  s u b j e c t  t o  r e v i e w  by 
t h e  c o u r t s  D 

' I n  56 Coinp. Gen. 7 6 1  ( 1 9 7 7 )  w e  c o n s i - l e r e d  t h e  e f f e c t  
of  a c t i o n s  t a k e n  by t h e  A c t i n g  I n s u r a n c e  3 ? x i n i s t r a t o r ,  
Depar tment  of  Housing and Urban Cevelopinent ,  who had 
c o n t i n u e d  t o  s e r v e  beyond t h e  30-day tirne 1 . i i n i t a t i o n  s e t  
f o r t h  a t  5 U . S . C .  5 3 3 0 8 ,  We s t a t e d  tl..at w5cn i t  i s  t o o  
l a t e  t o  o f f e r  t h e  a d v i c e  s e t  f o r t h  by t ! : ~  A t t o r n e y  G e n e r a l  i q  32 O p .  A t t y .  Gen .  1 3 9 ,  t h e  Secretary of  t h e  Depar tment  
s h o u l d  c o n s i d e r  r a t i f i c a t i o n  o f  t hc : sF -?c t i . ons  and decis io . - . . s  
a l r e a d y  t a k e n  w h i c h  s h e  a g r e e d  w i t h  t o  c: .-sid any  f u r t h e r  
c o n f u s i o n  a s  t o  t h e i r  b i n d i n g  e f f e c t ,  

We would s u g g e s t  t h a t  i n  v i e w  oz' t h e  u n c e r t a i n t y  
s u r r o u n d i n g  t h e  v a l i d i t y  of a c t i o n s  t a k e n  a f t e r  30 d a y s  
of s e r v i c e  by o f f i c e r s  who s e r v e  i n  a n  a c t i n g  c a p a c i t y  
u n d e r  t h e  V a c a n c i e s  A c t ,  s u c h  o f f i c e r s  s h o u l d  r e € r a i n  .- 

from f u r t h e r  a c t i o n s  i n  a n  a c t i n g  c a p a c i t y  a t  t h e  end of 
.30 d a y s .  We s u g g e s t  t h a t  p u r s u a n t  t o  h i s  s t a t u t G r y  a u t h o r i t y  
t o  c a r r y  o u t  t h e  f u n c t i o n s  of h i s  r e s p e c t i v e  d e p a r t m e n t  
t h a t  t h e  S e c r e t a r y  c o n c e r n e d  c o n s i d e r  r a t i f i c a t i o n  of  
t h o s e  a c t i o n s  and d e c i s i o n s  which were t a k e n  s u b s e q u e n t  
t o  t h e  e x p i r a t i o n  o f  t h e  3 0  d a y s .  

D e l e g a t i o n  o f  F u n c t i o n s  --- 

F i n a l l y ,  we n o t e  t h a t  e x c e p t  where e x p r e s s l y  p r o h i b i t e d  
o r  e x p r e s s l y  o t h e r w i s e  p r o v i d e d  f o r ,  t h e  S e c r e t a r i e s  o f  t h e  
named d e p a r t m e n t s  have  broad a u t h o r i t y  t o  d e l e g a t e  any of  
t h e i r  f u n c t i o n s  under  law t o  s u c h  o f f i c e r s  and einployees 
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o f  t h e  "uepartrnent a s  d e s i r e d .  S e c t i o n  6 4 2  of t h e  I)epartment 
of Energy  Oryaniza t lon  Act,  Pc;hlic Law 9 5 - 9 1 ,  9 1  S t a t .  593, 
42 U.S.C, S 7 2 5 2 ,  p rov ides  a s  follows w i t h  r c s p e c t  t o  t h e  
a u t h o r i t y  o f  t h e  S e c r e t a r y  o f  Energy t o  d ? l ? g 3 t e  h i s  
f u n c t i o n s .  

"Except a s  o the rwise  ex2ressl .y p r o h i b i t e d  
by law, and excep t  a s  o the rwise  proa ided  i n  t h i s  
A c t ,  t h e  S e c r e t a r y  may d e l e g a t e  a n y  o f  h i s  f u n c t i o n s  
t o  such o f f i c e r s  and ern2loyees of  t he  Dsparkrnent a s  
he may d e s i g n a t e ,  and may a u t h o r i z e  s u c h  s ~ ~ c c e s s i v e  
r e d e l e g a t i o n s  of such f u n c t i o n s  wit'rii.1 t h e  Depar'cnent 
a s  h e  may decm t o  be necessa ry  o r  appropriate." 

For s i m i l a r  a u t h o r i t y  of t h e  SecreLzrics o f  t h e  I n t e r i o r  
and T r a n s p o r t a t i o n  see r e s p e c t i v e l y  S e c t i o n  2 of Reorganizat ion 
Plan 120. 3 of 1950, E f f .  May 24, i 9 5 0 ,  54  Stzt. 1 2 5 2 ,  4 3  u,S.C. 
S l 0 5 l  n.clte? si ld  4 9  U,S.C. § 1 6 5 7 I e ) .  

T h u s ,  except  f o r  t hose  p o s i t i o n s  f o r  which t h e  C o n g r e s s  i 

' has  e x p r e s s l y  provided s h a l l  c a r r y - a ; i t  c e r t a i n  E u n c t i o ~ s ,  
t h e  S e c r e t a r y  coiicerned ma.y, u n l e s s  : ~ ; : ~ c ? s s l y  p ro l ? ib i t c?  

. b y  law, d e l c g a t e  h i s  f u n c t i o n s  t o  eny c . ? f i c e r  o r  enploye? 
of  t h e  department .  hcco rd ing ly ,  i t  mzy hs argued t h a t  when 
t h e  3 3  days  i n  which an i n d i v i d u a l  xiay f i l l  a vacancy unzsr 
t h e  Vacancies  Act have exp i r e6  , th2 Secretary concerfie3 
may then  r e d e l e g a t e  t h e  f u n c t i o n s  of t h e  vacant  o f f i c e  t o  
ano the r  p o s i t i o n ,  However wt? b e l i e v e  t h a t  C:ICE c e r t a i n  
f u n c t i o n s  h a v e  been de lega ted  t o  a p a r t i c u l a r  o f f i c e ,  the 
Secre ' ta ry  :nay n o t  r e d 2 l e g a t e  t h o s e  f u n c t i o n s  elsewhere 
when t h e  a c t i n g  o f f i c i a l  f i l l i n g  such o f f i c e  n o  longer  
has aukhhority t o  s e r v e  i n  t h e  vacant  p o s i t i o n .  Ne beli-2j.e 
such p r a c t i c e  would c o n s t i t u t e  an improper c i r cunvcn t ion  
of  t h e  Vacancies Act. See 56  Compo Gen ,  7 5 1 .  

Acting C o n p  t roller General 
of t h e  United S t a t e s  

Enclosures  
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