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COMPTROLLER GENERAL OF THE UNiTED STATES 

WASHINGTON. D.C. 20548 

114959 

T ~ S  f-Ionorable John 9. Dingell, Chaimm 
Corni t tee  on Energy and Comerce 
House of Representatives 

Dear &. Chairman: 

You have requested 
B-200170 )Goncerning a 

our October 10, 1980, o 2 h i o n  

the Secretary of Energy:-Fs Enzrgy's S p x i a l  Counsel for Conpliance 
( S p c i a l  Coimsel). You have asked u s  t o  review i n  our supplenental 
opinim-the l e g a l i t y  of a va r i e ty  o€ act ions or pos i t ions  taken  by 
Enzrgy concerning the  d i s t r ibu t ion  of overcharge refunds obtained through 
consent o rze r s  &~,EY??. Energy and several  other producers of p e t r o l e m  

L 

products .') > 

\ 

. .  

I n  brief, our review is&o consider the  l e g a l i t y  of (I) t he  denid .  
by Energy's Off ice  of Hearings and Appxils (OiiA) of several  p e t i t i o n s  by 
enforcezent o f f i c i a l s  t o  u t i l i z e  t h e  procedures or' Energy's Subpart V 
regulations,  -.J (10 C.F.R. 5 s  205.250-205.288) ; n 2 )  t he  s o l i c i t a t i o n  of publLi: 
coiments on t h e  manner i n  which consmt  order funds should bs d i s t r i -  
buted by Enerqy;,published a t  45 F.R. 59527, S e p t e n h r  1 0 ,  1980, i n  
l i g h t  of ths S u b p r t  V requiremnts;~(3)  ths rroposed us& by 0% of 
overcharge funds 
i n  considering, m d  carrying ou t i  Su 'qar t  V -x t i t i ons ;  ( 4 )  t he  diacre- 
t ionary  au thor i ty  g r a t e d  t o  034 i n  the  Sub?art V regulat ions to  dis-  
t r i b u t e  consent order funds either t o  thz  Treasury, or  " in  a ~ ~ y  o t k r  
manner s c e c i f i e d ' ' 3  CX!'s Wcision sl?d OrSer (10 C.F.R. 
a i2  ( 5 1 9 h e  d i s t r ibu t ion  by the  forner S F c i a l  ~ o u r , s e ~  of $1 milliofi 
t o  each of four c h a r i t a l e  i n s t i t u t i o n s  f roa  an escrow account est&- 
l ished pursuant t o  a settlerefit between t h e  St-mdard G i l  Cor,par,y of 
Irdiana and Enerm, You also asked t h a t  'he provide an indicat ion of 
the actians t h a t  should be taken t o  cor rec t  t h i s  s i t u a t i o n ,  as well as 
m, analysis of t h e  obl igat ions of  '-;ne S,pcial  Counsel. 

mr conclusions, are t h a t  G I) OEiA yay not lawfully deny p t i t i o n s  
ur?der Subpart V; (21 03.7 may s o l i c i t  public coments  un3er Subpart V, 
but only as t o  means of ident i fying and an5 locat ing those who are en- 

including i n t e r e s t ,  to  cover its ada in i s t r a t ive  costs-:>. 

205.237(c) 1; 

:*I-- 
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t i t l e d  t o  refunds; ( 3 )  OHA m y  not use airy port ion of the  funds t o  p q  
its otm a h i n i s t r a t i v e  expenses; (4) O W  nzy not  d i s t r i b u t e  s u r p l u s  Sub2art 
V refunds except t o  effect  r e s t i t u t i o n  t o  those hu r t  by t h e  overcharges 
i n  question, or for deposi t  i n  t h e  Trezscry; a d  ( 5 )  The S-=cia1 Counsel 
had no authori ty ,  and therefore  act& c;nlzXully,  i n  d i s t r ibu t ing  over- 
charge refurids t o  char i tab le  in s t i t u t ions .  3 

The CC t&er b i n  ion 

Previously, you requested t h a t  w e  exmine a pro,psed d i s t r ibu t ion  by 
Energy of consent order funds paid in to  
~ o m p a q .  :li'e examined the  d i s t r ibu t ion  plzq i n  l i g h t  of t h e  terms of the  
Order, t he  p r t i n e n t  l eg i s l a t ion  and regulations under which Enerqy car- 
r i ed  or;t t h e  enforcenent of p r i ce  and a l loca t ion  cont ro ls  on petroleum 
products, and t he  nature and scope of r e s t i t u t iona ry  au thor i ty  a v a i l b l e  
t o  Enzrgy. 9n t h e  bas i s  of t h i s  analysis ,  we concluded t h a t  Energy could 
not lar.&lly iii-@eiient i ts p ropsed  d i s t r i c u t i o n  of $25 mil l ion t o  defray 
t h e  heating o i l  c o s t s  of lowincome persons without regard t o  t h e i r . s t a t u s  
as former heating o i l  cus torers  of Cetty,  Soth because the  p l m  d id  not  
effect r e s t i t u t i o n  m d  kcaL3e Energy f a i l 4  t o  follow its o m  rmidatory 
regulations. Fie rear'firm t k s e  conclusions, which a r e  spec i f i ca l ly  a;>- 
plicable to  the p res in t  request. 
opinion a t  t h i s  p o i n t .  

escrow account by Getty O i l  

It nay be helpful  t o  smnar i ze  the  

The G t t y  Consent Order contained no provision control l ing the  
d i s t r i b u t i o n  of tho $25 mil l ion refund. 
tu t ion"  by d i s t r ibu t ing  t h e  bulk of the  r 'a~ds t o  states where Getty 
present ly  has heating o i l  custozers,  to k used t o  assist lowincone 
users of h9ating o i l ,  with the  balance or' the funds t o  be d i s t r ibu ted  
t o  loder grade rr.dx?rs of the  Arned Services cur ren t ly  res iding i n  
those states. 

9 e r g y  proposed t o  mike "resti- 

Energy asserted t h a t  i t s  r e s t i t u t i o m r y  au thor i ty  included t h e  
pxer  to take any act ion n e c s s a r y  t o  e l iTina te  or  coqpensate fo r  the  
effects of a v io la t ion  of its p e t r o l e m  ?rice and a l loca t ion  regulations.  
Ho:.;ever, i n  analyzing Ensrqy's irrplied p e r  t o  order r e s t i t u t i o n  as a 
reRedy €or v io la t ion  of the  regulations,  we determined t h a t  "energy's 
remedial au thor i ty  is l imited t o  ordering i? vio la tor  t o  make refunds to 
overcharged custoners." (Octokr opinion, p. 5) .  

, 
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We examined the  d i s t r ibu t ion  plm for  t he  e t t y  funds i n  f i g h t  of 
our view of Energy's r e s t i t u t iona ry  authori ty .  We concluded: 

"In order for  any d i s t r ibu t ion  of the Getty 
funds t o  s a t i s f y  the s t a tu to ry  a id  regulatory re- 
quirements for  r e s t i t u t i o n ,  it e u s t  be made i n  
aqroximate  proportion t o  the injury ec tua l ly  
sustained t o  C+t.tty css tozers  and t o  illtirr.ate con- 
szers of Getty prcducts who were the  vict ims of 
the overcharges." (October opinion, p. 7) 

lve recognized 

'I* * * t h a t  it is frequently not  possible  t o  
iden t i fy  each individual customer or consuner who 
has been overcharged nor is it always possible  t o  
zake a prec ise  determination of t he  a i i u n t s  each 
individual has been overcharged. 
f a i th  e f f o r t  was rtl.z.de t o  ident i fy  overcharged in- 
dividuals ,  we would not  view a d i s t r ibu t ion  scheme 
which lacked dollar fol i  do l l a r  precis ion as un- 
authorized . Boxsver, the Energy d i s t r ibu t ion  scherrie 
i n  the  Getty case does not  su f f i c i en t ly  relate d is -  
t r i b u t e e s  t o  those injured t o  support a finding of 
res t i tu t ion ."  (Octokr opinion, p. 10) 

So long as a good 

Final ly ,  we concluded t h a t  t o  the  extent  Energy receives  consent 
order funds t h a t  it will re turn  t o  overcharged purchasers, e i t h e r  d i r e c t l y  
or through the Subpart V procedure, Energy acts as a trustee of t h e  funds, 
which need not be deposited i n  the  g e n e r d  fund of the  Treasury. However, 
where-as i n  t h e  Getty d i s t r ibu t ion  plm--Energy claims the  r i g h t  t o  d is -  
tr ibute overcharge funds t o  reciGients of its own choosing, ra ther  than 
t o  actual overcharged customers, Enerqy is flo longer act ing a s  a t r u s t e e  
for the  consurners, and the  funds must be de,psited i n  the  Treasury as nis- 
ce l lmeous  r ece ip t s  u&er 31 U.S.C. S 484. (October opinion, p. 1 2 )  

k n i a l  of & t i t i o n s  €or Subpart V Special Procedures 

In  our October opinion, we determiwd t h a t  Energy's Subpart V 
regulat ions were s t a tu to ry  regulations,  binding u2on k e r g y ,  ard t h a t  
as a result, t he  procedures established i n  the  regulat ions t o  d i s t r i b u t e  
overcharge refunds were nandatory. %e held t h a t  Energy had t o  follow 
these procedures i n  d i s t r ibu t ing  refunds under the  G t t y  C o n s n t  Order, 
even though Energy claimed it had an agreement with Getty t o  the  contrary. 

- 3 -  
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I n  your present request you set fo r th  a list of p e t i t i o n s  fo r  
Subpart V procedilres t h a t  O&A denied on the  ground t h a t  tile refund 
amunt s  involved were too  snall. OIIA's posi t ion is t h a t  

"Although Subpart V is not expressly l imited 
i n  its ag2l icat ion t o  major cases such as the  Gulf  
proceeding, it w i l l  not be a n l i e d  by t h i s  Office 
t o  cases involving m a l l  refunc! zmunts absent a 
s3cwing of s ~ c i a l  need for iq'ementing t h e  subpart." 

I n  our opinion, urder Subpart V, GKi has no d iscre t ion  t o  reject 
p e t i t i o n s  i n  "minor" cases. 
s c o p  of S u b p r t  V is set fo r th  i n  th2 regulations: 

A s  we noted i n  the  October opinion the 

I' * * * This subpart s h a l l  be zpplicable t o  
those s i t u a t i o n s  in which the  CeparLTent of Ensrgy 
is unable  t o  readi ly  ident i fy  persons who are en- 
t i t l e d  to rcfc?rCjs s p c i f i e d  i n  * * * a Consent 
Order, or to rezidily asL2rtain Lhe zmounts t h a t  
such persons zre e n t i t l d  to  receive." (10 C.F.R 

205.280. l3ghasis  addtd. ) 

Under the  regulat ions,  Ci has  soze d i sc re t ion  t o  decl ine t o  consider 
individual a9pl icat ions f o r  refunds t h a t  involve mounts  too mal1 t o  pro- 
cess i n  view of t h e  a3ministrative cos t s  involved (10  C.F.R. 5 205.256(b)). 
However, 0:iA does not  have s imilar  d i scre t ion  i n  considering p t i t i o n s  to  
iipleicent the spec ia l  procedures. A s  i n i t i a l l y  pro-posed by O%, t h e  pur- 
pose m d  scope provision of the regulations had not been couched i n  the 
mandatory terms f i n a l l y  adopted. B t h e r ,  t h e  proposed regulatior? s ta ted :  

* * * As a general  ru l e ,  the procsdures described 
in t h i s  s u b p r t  s h d l  be applicable i n  those s i tua-  
t i o n s  i n  which enforcenent o f f i c i a l s  of the &pa&- 
ment of Energy have k e n  unable t o  readi ly  ascer- 
t a i n  t h e  par t icu lar  persons who are e n t i t l e d  t o  the  
refunds specif ied i n  * * * a consent order." 

. (Eot ice  of Proposed Rulemaking, 10 C.F.R. S 205.280, 
43 F.R. 53256, 53257, Noverrkr 15 ,  1978. Emphasis 

~ 

Zdded. ) 

Under t h i s  proposed lmguage, OflA might have been able t o  r a t iona l i ze  
the den ia l  of p e t i t i o n s  on t h e  grounds of cos t  or e f f ic iency ,  but, 
given t h e  wording of the ado$& regulation, such f l e x i b i l i t y  is pre- 
cluded. 
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The regulat ion as publish& does not contain t h e  cr i ter ia  or! 
which 0:a based the  Forgotson and other p t i t i o n  denia l s ,  a id  provides 
no not ice  t o  interested p a r t i e s  that a denia l  is even possible.  
expression of s tmdards  and c r i t e r i a  i n  a decision and order c m o t  
replace publication. Thus, the  uncomprozising language of th? f i n a l  
regulat ion is binding on 034. 
418 U.S. 683, 595-696 (1974). 
t o  dmy a F i t i o n  f i l e d  by an enforcement o f f i c i a l  un&r t k  ex i s i t i ng  
regulations.  In  o x  opinio9, 0x4 should reconsider ilss past decis ions 
and orders  denying p e t i t i o n s  f o r  Subpart V procedures. 

PIere 

S ~ S ,  e.q., United S ta t e s  v. Nixon, 
A s  a result, 08-q l z k s  l e g a l  aukhority 
-- 

Sol i c i t a t ion  of Wf!Fc Cements 

On Septeinber 10, 1950, U-IA promulgated a Notice of So l i c i t a t ion  of 
Coments (45 F.R. 53627) on the  manner i n  which consent order funds  under 
the cor,trol of Energy should be d is t r ibu ted  i n  Subpart V proceedings 
involving s i x  sellers of petroleu? p r d u c t s .  
stantial sums had been t r m s f e r r e d  t o  Energy i n  settlexent of alleged 
or  l i t i g a t d  v i o l a t i a x  of Energy's p r i ce  and a l loca t ion  regulations.  
Further,  no s p 3 l i . c  i n s t r u c t i p s  fo r  t h e  d i s t r ibu t ion  of t h e  funds 
were contained i n  a i y  of tk consent orders ,  possibly because identi-  
f i c a t i o n  of spec i f i c  purchasers e n t i t l e d  t o  refunds was believed t o  be 
unlikely.  (&Jotice, 45 F.R. a t  53629) 

I n  each of t he  cases ,  sub- 

The Notice s t a t ed  i n  p r t i n e n t  part: 

"In view of these c i r c m t a n c e s ,  it w i l l  be 
d i f f i c u l t  t o  refund any of the Consent Order funds 
i n v o l v d  i n  these proceedings d i r e c t l y  t o  pa r t i cu la r  
purchasers of petroleuii products. 
appears t h a t  a l t e rna t ive  mechanism for  the  d i s t r i -  
bution of t h e  Consent Order funds Ray k c o n e  es- 
s e n t i a l  and t h a t  the  par t icu lar  rc7.eckanisms chosen 
w i l l  be an important isscle i n  L&ese proceedings. 
See 10 C.F.R. § 205.287. Accordingly, we a r e  soli- 
c i t i n g  cements from the  public pr ior  t o  the  issu- 
ance of a Proposed Decision mCi Order i n  these 
mtters. 
ing suggestions as t o  a l t e rnz t ive  d i s t r ibu t ion  
rnechanisx f o r  t he  Consent Order funds involved 
i n  these proceedings. 
nature  or  s p c i f i c ,  offering concrete pro-oosals to 
the exten t  possible.  

It therefore  

~e are pa r t i cu la r ly  interested i n  receiv- 

Coments nay be of a general  

- 5 -  
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"In addition, we s o l i c i t  c o m m t s  regarding t h e  
manner i n  which the Office of Hearings and ApLzals 
c m  xost e f fec t ive ly  loca te  aiid ident i fy  f i r m  o r  
individuals  t h a t  may be e n t i t l e d  t o  a port ion of 
the  Cons2nt Order fur!ds as a result  of having been 
charged uiilzwful p r i c e s  i n  sales of -covered products. 
These coments  should address how bes t  t o  s t r ike an 
a p p r o p i a t e  balance between tk'e cos t s  of zdminister- 
ing zn e f fec t ive  refund proceeding 2nd the  r i g h t s  or' 
overchar5ed custoxers t o  refunds," (Xotice, 45 F.R. 
59529-59630) 

Insofar as t h e  Notice is intended t o  e l ic i t  p rac t i ca l  neans of 
ident i fying a d  locat ing overcharged purchasers, or a e p r o p i a t e  classes 
of purchasers from each seller, and d i s t r ibu t ing  the refunds t o  then, it 
is e n t i r e l y  apFrgpriate. 
predeterninsd conclusion t h a t  it w i l l  not a t t e r p t  t o  ident i fy  znd d i s t r i -  
bute t h e  refunds t o  those ac tua l ly  overchcqed, and is instezd an e f f o r t  
t o  s t i m l a t e  innovative ways of disbursincj the  funds  t o  persons o'-&er 
than those e n t i t l e d  tc refunds, then the Kotice c l e a r l y  is' inconsis tent  
with the  terms a?d in t an t  of Its s ta tu to ry  authori ty  and t h e  SEbpart 
V regglations.  A s  w e  noted i n  the Cctoker o?inion, DE4 D u s t  atte.Tt to 
iden t i fy  overcharged individuals,  since Eixrqy's r e s t i t u t i o n x y  powers 
are restricted t o  making d i s t r ibu t ions  t h a t  a r e  reasona5ly related to  
the  alleged v io la t ions  and the  persons zc tua l ly  overchargd.  (October 
opinion, p. 20) 

I f ,  however, the Xoticz is an e c r e s s i o n  of OKA's 

The S u b p r t  V regulations do not  e s t cb l i sh  a precise rnechanim for 
making d i s t r ibu t ions  of refund mneys.  
formulate a d i s t r ibu t ion  plan b2st s u i t e d  t o  each case. 
Hotice is unclear as t o  what kinds of "a l te rna t ive  d i s t r ibu t ion  rrechmism" 
o'&A is seeking, it is c l ea r  t h a t  OFW Fay not ado$ any d i s t r i b u t i o n  ~ e c h -  
anism t h a t  is beyond the  scope of its authority.  Thus O m  m y  not  l ax fu l ly  
iqlcinent m y  suggestion for  " ind i rec t"  d i s t r ibu t ions  t o  ir?dividuals lack- 
ing a reasonable nexus t o  t h e  alleged violat ions.  

They contenplate that Om will 
Although the  

For t h i s  reason, the  Publ ic  Energy Trust  pro2osal of t h e  Consurner 
Energy Council of Aierica, d e s c r i k d  i n  the Notice, may not  be ado?ted by 

Although sect ion 205.284(a) of t h e  regulations permits the Director of 
OFF t o  a p p i n t  "an A h i n i s t r a t o r "  (no t  a group or e n t i t y )  to  e v a l m t e  
appl icat ions for  refunds, hold hearings, md  issue orders ,  t he  regulat ions 
do not  authorize OXq t o  delegate the  res-nsibi l i ty  for  makiilg d i s t r ibu t ion  
decis ions t o  a nongovernmnt e n t i t y .  ?loreover, t h e  pro?xal erould pe rn i t  
using refunds " t o  finance pro jec ts  d e s i a n d  t o  assist consuxers i n  copiilg 
with energy cos ts , "  which is c l e a r l y  k y o r d  the  scope of E n e r g ' s  r e s t i -  
tu t ionary  authori ty .  

JC%\ because it would be inconsistent wit!! the  Subpart V regulations.  

- 6 -  
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Use of Consegt Order (hercharge IcUnds 
for  0% &iiininistrative B p n s e s  

In  the  sect ion of the  Sub2art V regulztions dealing with the  custody 
anc? disburssxent of consent order overchzrcp funds (10 C.F.R. 5 205.287), 
there  is a provision which states: 

" (b )  A l l  cos t s  and charges approvd by the  O f f i c e  
of E2arLrgs aild A q e a l s  and. incurred i n  connection with 
the  processing of Apgdications fo r  Refmd or incurred 
by an escrow agent s h a l l  be paid frorn.Lne zmount of funds, 
including i n t e r e s t ,  t o  be remitted pursua?t t o  t h e  Re- 
n x d i a l  Order or  Consent order,  '' 

Pnother provision i n  the regulat ions permits these refunds t o  be? used to  
coxwnsate  an zdmhis t r a to r  q F i n t e d  by the Director of 0131 (10 C.F.R. 
S 205.282(a)). 

I n  our opinion, @:?I ma2y not use the  refund moneys t o  p iy  these 
ar2hinFstrative costs, 
regulat ions would cons t i t u t e  an i l l e g a l  auT.entation of OH4's appro2riations 
which are m d e  expressly "[f jor  nscessary e x p n s e s  i n  carrying out t h e  
a c t i v i t i e s  of t h e  * * * Office of Hearings ad Appeals." (Depart i int  of 
the  I n t e r i o r  and related agencies Appropriations, Fiscal  Year 1981, m?b. 
L. No. 96-514, 94 S ta t .  2957, December 1 2 ,  1920.) 

To us9,these funds for  t h e  purposes statcd i n  the 

I t  is a long-standing rule t h a t ,  absent spec i f i c  s t a tu to ry  au thor i ty  

I t  may not augxent its acpropriation by using 
-- See, e.q., 59 Corn?. Gen. 294 (1980) ;  

t o  t h e  contrary,  an agency may use only its apgro?riation t o  meet tho c o s t s  
of its o f f i c i a l  functions. 
other  fur,ds t o  meet these eqenses. 
43 Corn~.  Gen. 101  (1963); 25 Comp. E c .  4 3  (1919) .  The o f f i c i a l  du t i e s  
of O M  include adopting and arl;ninistering a procedure fo r  t h e  d i s t r ibu t ion  
of consent order r e f u n d s  aiong others. 
Secretary of Energy, November 2 ,  1978, q u o t d  i n  preaxble t o  f i n a l  Sub- 
part V regulat ions,  44 F.R. 8562, 8553 FeSrcxy 9 ,  1979.) Thus, 023 
c z m o t  tap the vas t  reservoir of consent o r d x  funds t o  pay for  i ts ad- 
minis t ra t ive  expenses, b u t  m u s t  u t i l i z e  only its orn ap?ropriations as 
enacted by t h e  Congress. 
c o s t l y  t o  acbin is te r  t h a t  0,Yi's agxo2r i a t ions  are inxlequate, thzn its 
only  recourse is to  seek supDlementa1 aF?ro?riations from Congress, 
or s t a t u t o r y  au thor i ty  t o  u s e  the se t t l ezen t  funds f o r  its expnses .  

(Xeimrandu-a Order of A c t i r q  

Should t h e  Sukpart V proceedings prove t o  be so 
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"Indirect"  Distr ibut ion of Overcharge 
Fund &lances 

In our k t o b r  opinion, w e  held t h a t ,  having f a i l e d  t o  ident i fy  or 
atteinpt i n  zny way to  make refunds t o  custoxers who ac tua l ly  had been 
overcharged by Getty, Energy could not  d i s t r i b u t e  t h e  Cetty Consent 
Order funds (throilgh t he  states) t o  gro lqs  of I c w  income vsers Tihose 
connection wi th  the  overcharged Getty custcners  is unknown. 
atteixpts have been ma6e t o  refund overcnarges t o  injured purchasers, 
w2 d o  rst t h k k  t h a t  Energy's r e s t i t u t iona ry  au thor i ty  extends t o  making 
I f  ind i rec t"  * d i s t r i h t i o n s  of the balarce of overcharge fuzds t o  p r s o n s  or  
organizations with no necessary nexus t o  the  a l l e g d  v io l a t ions  which gave 
r ise t o  the  consent orders.  

Even where 

The Ccto'cter opinion thoroughly analyzed the, s t a tu to ry  frawwork 
under which Ensrgy o p r a t e s ,  so t h i s  l e g i s l a t i o n  need not  be described 
i n  d e t e i l  here. 
t ionary Tx)sler i n  t h a t  l eg i s l a t ion  is fou?d i n  sect ion 293 of t h e  Economic 
S tab i l i za t ion  A c t  of 1970, as arriended, 1 2  U.S.C. 5 1904 note,  a d  is 
l imited t o  ac t ions  which can be taken by t h e  United S ta t e s  District 
Courts. 
v. Dqartriznt of & e m ~ ~  47?>F. S U P ; ? . ~  (F9.D. Okla. 1978), aff'd p2r curia-, 
401 F. 2d 1191 ('IECA 1979) I the  court  ru led  t h a t  Energy's predecessor had 
the p d e r  0- t o  or&r 2 vio la tor  of its' regulat ions t o  nz!e refllnds to  
the  customers it hzd overcharged. 

Ke p i n t &  out  t h a t  the  only s p c i f i c  gran t  of r e s t i t u -  

(October o p h i o n ,  pp. 3-4). Ke also s t a t ed  t h a t  i n  ___ Boxay .- O i l  Co. 

'7 
Energy's au thor i ty  is s i -n i lz r ly  l i m i t e d .  

Energy and o thers  have argued t h a t  3nsrgy's r e s t i t u t iona ry  authori ty  
is f a r  broader than our oginion allows, aid regulat ions have k e n  pr;%lished 
which give 033 the  o2tion of d i s p s i n g  of undistributed overcharge funds 
in m y  way t h a t  it deems useful. S p c i f i c a l l y ,  the  regulation states: 

"(c) After the  e x p n s e s  re fer r& t o  i n  subsection 
( 5 )  have been s a t i s f i e d  and refunds d is t r ibu ted  t o  
sucessful  appl icants ,  any remainin9 funds refl i t ted 
p u r s n a t  t o  the  Rercedial Order or Consent Order s h a l l  
be deoosited i n  t h e  Uni ted  Stakes Tr2esurv or d i s t r i -  
buted- i n  any other r;;mner s T c i f i e d  i n  th; 
Order referred t o  i n  Section 205.282[c )  ." &cision and 

(10 C.F.R. 
5 205.287(c). Ehphasis added.) 

Kowhere i n  Energy's enabling l eg i s l a t ion  is Energy's actninistrative 
reredial p,.rer del ineate2 (other  than granting it t h e  power to  issile "re3.e- 
dial  orders")  
for th .  Rather, t he  l eg i s l a t ion  contains broad stateinents of p u r p s e  and 
F l i c y ,  s h i l a r  t o  those expressed most recent ly  i n  the  JX2artxent of Ener- 
gy Organization A c t ,  42 U.S.C. 5 7101 - e t % .  

nor is its respons ib i l i ty  reqarding s e t t l e r e n t  fmds set  

For example: 

- 8 -  

i 



B- 20 0 17 0 

"It is the  purpose of t h i s  chapter- 

( 9 )  t o  prora te  the i n t e r e s t  of consumers 
through the provision of an adequate and reli- 
&le s u p l y  of energy a t  the lowest reasonable 
 COS^;" (42 U.S.C. 7112) 

Eo au thor i ty  is expressly granted t o  Znergy-or t o  the  
ad2 in i s t r a t ive  co.pcr,ents of Energy responsible f o r  t he  p r i c e  and all+ 
ca t im ~r03r2xs--to p r o m t e  t h e  i n t e r e s t s  sf consm.ers i n  cjeneral through 
d i r e c t  payrnents t o  t h m  or through g ran t s  nzde oil t h e i r  &half t o  states 
o r  other e n t i t i e s .  
au tho r i ty  t o  u t i l i z e  sett lement funds i n  a r~y  way, m d  there  ce r t a in ly  is 
no author i ty  t o  expend these funds t o  e s t a l i s h  o r  pay €or a t r u s t  e n t i -  
t y  such as t h e  Consurcer Energy Council of Ayerica proposal--supprted by 
the Special  Counsel-contained i n  the Sep tedxr  10 ,  1980, EJotice discussed 
a b v e  . 

Nowhere i n  Energy's enabling l e g i s l a t i o n  is there  

Energy and o thers  have argued t h a t  t h e  OEIA d i s t r ibu t ion  provision i n  
Subpart V, quoted zboiie, is an a q r o p r i a t e  zgency in te rpre ta t ion  of Ener- 
gy ' s  powzr, s ince  Emrgy, having res i tu t ionary  au thor i ty  by v i r t u e  of the  
- Eonray Oil decis ion,  has ava ' lab le  t o  it t h e  f u l l  a r ray  of equita5le rere- 
d i e s  zvii lzble t o  a c su r t .  We disagree. 

The general r u l e  is t h a t  deference should be given t o  in te rpre t iv?  
regulat ions promulgated by the  agency chirged with carrying out  a statute, 
E.g., Griggs v. Eukc Power Co. I 401 U.S. 424, 434 (1971) .  Such deference 
is not  to  be given bl indly,  however, and the  agency in tz rpre ta t ion  must 
be reasonable and consis tent  with the  s t a t u t e .  
United States, 494 F.2d 681, 683 (9 th  Cir.  1974). Even though ths Secre- 
t a r y  of Energy was given t h e  broad d iscre t ion  t o  prescr ibe such rules 
and regulat ions as may be deem4 "necessary or appropriate" ( 4 2  U.S.C. 
§ 7254), regulat ions issued under t h i s  au thor i tymust  conform with th2 
purposes and po l i c i e s  of the  Conqress a d  not contravene any ter.s  of 

-- See e.g., Soriano v. 

-~ 

Energy's enabling l eg i s l a t ion .  -- See Peal  v. S h o n  510 F.2d 557, 564 (5 th  
Cir.  1975) and cases cited therein.  I f  regulations go beyond t h e  powers 
conferred on an agency by the  Congress, th& a r e  void. 
Comissicn v. Anglo-Canadian S h i p i n 3  Co.,  335 F.2d 255, 258 ( 9 t h  C i r .  
1964) .  Therefore, sect ion 205.287(c) of t h e  Subpart V regulat ions,  inso- 
f a r  as it purForts t o  gran t  t o  CiiA the  au thor i ty  t o  use  overcharg9 refunds 
t o  finance a c t i v i t i e s  which OH\ (or  the  Economic Regulatory A h i n i s t r a t i o n )  
is not authorized by s t a t u t e  t o  car ry  out, is not  va l id .  The Congress d id  
not  g r a n t  broad equitable or r e s t i t u t iona ry  puders t o  Energy. Ezergy and 
C3A can exercise only those ecpi tSle  powers specif ied i n  t h e i r  l eg i s l a t ion  
or i n  j u d i c i a l  in te rpre tz t ions  of their  l e g i s l a t i v e  mandate. I t  is on t h i s  
bas i s  t h a t  w e  r e i t e r a t e  t h e  holding i n  Ronray O i l ,  t h a t  Energy can e f f e c t  
r e s t i t u t i o n  only t o  injured consmers  of o i l  company proihcts.  

Fzdoral Zzri tLw 

I 
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B-20 0 17 0 

En?rgy, lacking the authori ty  t o  f r e e l y  disyse of t h e s e  fund 
baiayces, can only deposi t  then i n  the  Treasury t o  be held for  a pried 
of tiw for the  benefi t  of possible  c l a i m n t s ,  and ul t imately to be 
placed i n  the  general fund. ( k t o ' k r  opinion, pp- 11-12). The depo- 
sit of milistribute? f m d s  i n  t h e  Treasury 2s z i sce l lmeous  rece ip ts ,  
after d.1 reasonable e f f o r t s  have been m a . k  t o  identify--and to  r.ake re- 
fur!& to - in ju rd  purchzsers, 6oes not  immnt t o  an "escheat" of t h e  funds 
t o  the Goverment , as several  consuxx orgznizations hav? sugcj?std.  W e  
agree t h a t  i n  a s t r i c t  sense the  f u d s  do not  " k l o n q "  t o  t h e  Governzient 
i n i t i d l y ,  but ra ther  a r e  held by the  Goverment for res tora t ion  t o  those 
ac tua l ly  injured by par t icu lar  overcharges. 
these funds do not  "belong" t o  __ a l l  consmers,  o r  t o  a pa r t i cu la r  group of 
consmers unrelated to  the  a l l q d  v io la t ions  which produced the s e t t l e -  
ment. I n  our opinion, it would 'mnef i t  no one t o  hold these funds indef- 
i n i t e l y ,  and fo r  t h i s  reason, a f t e r  a reasonable time has been allowed fo r  
locat ing a d  reinbursing the  interded d i s t r ibu tees ,  the  ba lmces  should 
bs d e p s i t e d  i n  the general  fund of t h e  Treasury, t o  be used s u b s q e n t l y  
as d i rec ted  by the  Congress. 

A t  t h e  saqe t i r e ,  however, 

This pos i t ion  is i n  accord with the  conclusion recent ly  reached by 
t h e  cour t  i n  Citronelle-?!&iik Gatherinq, Inc. v. O'Lealry, 499 F.Supp. 871 
(S.D. -Ala. 1980).  I n  t h a t  case,  the court  found t h a t  apportioning a re- 
covery anong count less  injured energy consmers  presented insurwuntable  
d i f f i c u l t i e s .  Rather than alloii the  Awtro leu i  dea l e r s  t o  r e t a in  the  bal- 
ance of undis t r ibutable  overcharse funds, the Cour t  ordered t h a t  r e s t i t u -  
t i on  be rnade to the  U n i t d  S ta tes ,  s ta t ing :  

*I*** Qui te  frankly,  this cour t  cannot 
envision a fornula which could make a rcean- 
ingful  d i s t r ibu t ion  t o  LIe mil l ions of con- 
smrs  from Florida t o  Massachusetts who 
purchased w>?er or  g o d s  or  s2rvices made or 
supplied from NEPCO's custoners * * * . I '  

* * * * * 

"This court  concludes t h a t  i n  order t o  
v deprive the  defendants of t h e i r  i l l e g a l  gain, 

r e s t i t u t i o n  should be rriacb t o  the  United 
S t a t e s  Treasury. Because of the d i f f i c u l t i e s  
involved, no a t tenpt  will h2 made t o  a q r t i o n  
the  recovery among the  various l eve l s  of d is -  
t r i bu t ion  injured by the defendants' v iolat ions.  
Rea l i s t i ca l ly  t h i s  holding very sircply means 
t h a t ,  since the  people a r e  sovereim,  and where 

- 10 - 
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l a rge  nwbers I  here mil l ions,  have b e n  i n j u r e d ,  
the  psoples' i n s t i t u t i o n ,  t h e  United S t a t e s  Gov- 
ernment , w i l l  recover the  disgorged wrongful 
prof i t s . "  (499 F-Supp. a t  886). 

This holding is equally applicable t o  the  overcharge fmds a t  issue 
Xi l l ions  of custoxers of o i l  c c x ~ z i i ~ e s  wsre overcharaed ar!d a r e  here. 

e n t i t i &  t o  recover a share of t h i  consent order funds, but of ten no 
rcemingful  r e s t i t u t iona ry  diskr ibut ion formla cm be devised. 
which have broad equi table  priers, have bertn able t o  fashion extremely 
coxplex resolut ions to  class action l i t i g a t i o n  where r e s t i t u t iona ry  d i s t r i -  
bution was required. For exaiiple, - sc? f iest Virginia v. Chas. Pfizer & Co. I 

314 F.Sapp. 710 (S.D. N.Y. 1970), a f f ' d ,  440 P.2d 1079 (2d C i r .  1 9 7 1 ) .  
However, Energy's extrenely l imited r e s t i t u t iona ry  authori ty  germits only 
a resolut ion s imilar  t o  t h a t  i n  Citronelle-Pbbile, supra. 
again reach the cotxlusion t h a t  undistributed funds should b2 d n y s i t e d  i n  
the  general  fund of the  Treasury, where t h e  "peoples' i n s t i t u t ion"  w i l l  be 
respmsible for  t h e i r  ultimate disposi t ion.  

Courts, 

Ke therefore  

Cur decis ion is not intLnded t o  foreclose the  o?tions avai l&le  to 
Energy i n  n q o t i a t i n g  fu ture  consent orders. 
bution of t h e  uiiclained baiances of consent order funds where RCI provision 
for  such d i s t r ibu t ion  has been inc luded  i n  a consent order.  
still negot ia te  consent agreenents t h a t  provide fo r  t h e  es tabl ishxent ,  by 
the  o i l  compny, of a t ru s t  or  other e n t i t y  t o  ca r ry  out  agreed-upn 
p ro jec t s  or a c t i v i t i e s ,  provided the pro jec t  is one t h a t  may lawfully bci? 
agreed to  by Energy, and w i l l  not be finaiced by appropriated funds o r  
overcharge refunds held i n  escrow, OHA may still develop r e s t i t u t iona ry  
mechanisms t h a t  operate on an othzr t h m  d o l l a r - f o r d o l l a r  refuzd basisl 
provided t h a t  there  is a c l ea r  m d  unquestionable conn2ction between the  
d i s t r i b u t e e s  and t h e  overcharges for  which the  funds were paid. 
t h a t  goes b2ycnd t h i s  l imi t ed  t y p  of r e s t i t u t i o n ,  however, is no t  
authorized, and Energy would need spec i f i c  s t a t u t o r y  authori ty  t o  ce r ry  
it out. 

Our cmcern  is t he  d i s t r i -  

Ennrgy may 

Anything 

Alternat ively,  t h e  Congress could e s t ab l i sh  a sp2cial fund i n  t h e  
Treasury i n t o  which undistributed consent order funds would be d e w s i t e d  
"after good f a i t h  e f f o r t s  had been made t o  refund them. 
t h e  Congress could q p r o p r i a t e  mney for s p c i f i c  energy-related pro jec ts  
such zs, for  exavple, energy conservation program, energy cos t  ass i s tance  
f o r  low-income persons, devalopnent of so la r  or  geothermal energy techno- 
logy, or  for  any other use  spec i f i ca l ly  designated by Congress. 

From t h i s  fw-d, 

- 11 - 

.- . . .c. 



B- 20 0 17 0 

Distr ibut ion by the =cial Counsel 
- of $4  PIillion t o  CharitaSle Crgarlizations 

I n  your latest let ter,  you q u e s t i o n 4  t h e  l e g a l i t y  of the  highly- 
p b l i c i z e d  d i s t r ibu t ion  by Energy's former S p c i a l  Counsel of $1 n i l l i o n  
t o  each of four char i tab le  organizations. 
be low,  w e  bel ieve t h a t  the  former S p x i a l  Counsel c l e a r l y  exce&d h i s  
au thor i ty  i n  making these d is t r ibu t ions .  

For th' reasozs discussed 

I n  OUI: October opinion, we determined t h a t  by seeking t o  use  Cetty 
overchaqe  fucds t o  car ry  out energy p o l i c k s  unrelated t o  its liaitd 
author i ty  with regard t o  such funds, a?d by claiming f o r  i t s e l f  the un- 
l i m i t &  r i g h t  to  determine t h e  pupose  for  and t h e  d i s t r i b u t e e s  of t h e  
funds,  Energy was not  ac t ing  as a trustee for  thz  r i g h t f u l  cvmsrs ,  a s  hzd 
k e n  asser ted.  
depos i t  the funds i n  the  Treasury as miscellaneous receipts .  

Therefore, we concludd t h a t  Energy had no choice but t o  

I n  the  present instance,  t h e  funds at issue were p a r t  of a consent 
order k tween  Energy and the  Standard O i l  Co.rpany of Indiana (ATOCO), 
which provided t h a t  $100 mil l ion i n  overcharge funds would be d i s p o s d  
of i n  two ways. Paragraph 403 of the  Ordsr provided t h a t  the mjor 
port ion of the  funds, $71 mill ion,  was t o  be deposited i n  an escrow 
zccount under term similar  t o  the  Getty Order, w i t h  d i spos i t ion  of t h i s  
m n q  t o  be l e f t  t o  t h e  d i scre t ion  of Ewrr~y.  T h i s  $71 mil l ion is t o  be 
d i s t r ibu ted  by means of Subpart V procedcres, and was one of t h e  settle- 
nent funds fo r  which publ ic  co-ment was sought concerning d i s t r i b u t i o n  
mechanisns i n  t h e  Septemkr 10 ,  1980, flotice. 

Paragrzph 404 of the  Aiico Order provided t h a t  t he  renaining $29 
mi l l ion  was t o  be d is t r ibu ted  by A~mco t o  s w c i f i e d  purchasers of l a rge  
q u m t i t i e s  of middle d i s t i l l a t e  products, wi th  any unrefmded ba lmce  
renaininq a t  the  end of 1980 t o  'w deposited by ATOCO in to  t'ne escrow 
zccoilnt es tabl ished by Paragra?h 403. 
$4.2 n i l l i o n  fron t h e  $29 m i l l i o n  fund was cot  dis t r ibu ted  by , X m o ,  
but was deposited in to  the  Paragraph 403 F'scrow account, and should have 
k e n  retained there  fo r  d i s t r ibu t ion  pursumt  t o  Ge%'s pecdin3 eocision 
and order.  
sole access t o  the  funds under the escrow zqreement with the  bank, 
directed t h a t  $4 mill ion be d is t r ibu ted  t o  four char i tab le  orgmizat ions.  
The funds  were then disburse4 by the  bank. 

5% urx3ersta-d t h a t  a??roxixately 

Instezd, on Jm-uary 1 9 ,  1981, t h e  Special Counsel, wh h=ld 

We are aware of no f a c t s  i n  t h i s  s i t ua t ion  t h a t  war rmt  a conclusion 
d i f f e r e n t  i n  any way froin t h a t  of our C k t ~ k r  opinion, (the holciing of 
which the  S p c i a l  Counsel had actual knovledgn.) An o f f i c i a l  of Energy 
had decided t o  bypass agency procedures f x  d i s t r ibu t ing  consent order 
funds, and t o  dispose of a psr t ion  of such  funds i n  a manner of h i s  own 
choosing. I f ,  as w e  decidcd i n  October , Znergy ( including t h e  Secretary 
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of Energy) may n o t  l m f u l l y  d i s t r i b u t e  overcharge refunds i n  a 
n o n r e s t i t u t i o n a r y  mnner  and con t r a ry  t o  its 01,m r e g u l a t i o n s ,  then 
c l e a r l y  an o f f i c e r  of Energy, a c t i n g  under a de l ena t ion  o f  a u t h o r i t y ,  
likewise nay n o t  nake such a d i s t r i b u t i o n .  :,:oreover, t h e  s p e c i f i c  
de l ega t ion  of  a u t h o r i t y  to  t h e  S y z i a l  Counsel precluded him from 
making d i s t r i b u t i o n s  i n  any manrxr he chose. 

The Scecial Counsel's a u t h o r i t y  d e r i v e s  f r o n  a d e l e g a t i o n 8 4  .n 

Order 0204-12, dated P:overbcr 1 0  , 1977 ( a  c o ~ y  of ichich is a t t ached  
f o r  your convenience) .  
states: 

t h e  Adminis t ra tor  of the Econoi-nic Regulatory A h h i s t r a t i o n  in,D,? B ega t ion  

The E r t i n e n t  provis ion  of t h i s  de l ega t ion  o rde r  

"The S p c i a l  Counsel s h a l l  i d e n t i f y  and invas t i -  
gate any apparent  v i o l a t i o n s  of a p l i c a b l e  laws or 
r e g u l a t i o n s  discovered i n  t h e  course of a u d i t s  con- 
ducted by him, or now knovn o r  suspected t o  e x i s t ,  
and s h a l l  i n i t i a t e  or caus" t o  be i n i t i a t e d ,  and 
conduct or r ep resen t  t h e  Sec re t a ry  of Energy i n  such 
admin i s t r a t ive  a c t i o n s  and/or l e g a l  proceedings,  in- 
c luding  ap-als, a s  nay be r:ccessary i n  h i s . j udg-  
ment  t o  r e m i y  v i o l a t i o n s  .xi?, to  rFqgi re  ____ t h e  repay- 
ment of any i d n n t i f i d  ovcrc:!ixge t o  t k  custoiners -- 
affected b;l t he  s s ~ e  or ,  a s  m g r o o r i a t e ,  -I__ t o  t h n  
Treasurv 07 the -- Lhited S t a t e s .  'I 
p. 3. Emphasis added.) 

(Delegation Order , 

We have been informal ly  advised t h a t  t h i s  provis ion  of f h e  de l ega t ion  o r d e r  
has  never b.mn amnded or rev ised .  The s t r i c t l y  l i m i t e d  a u t h o r i t y  o f  t h e  
S p c i a l  Counsel wi th  regard to  t h e  r e p a p e n t  of overcharges is expl ic i t ly  
s t a t e d  i n  t h e  de l ega t ion  o rdc r .  I n  order ing  t h e  pxp .en t  of the  $4 n i l l i o n  
to t h e  c h a r i t z b l e  o rgan iza t ions ,  t h e  S p c i a l  Counsel knowi.ngly exceeded 
tha t  a u t h o r i t y .  

The on ly  remaining ques t ion  is what a c t i o n s  can he taken t o  c o r r e c t  
i42 understand t h a t  Enerqy has agreed t o  accept a refund t h i s  s i t u a t i o n .  

of $250,000 f r o x  each of t h e  four  c h a r i t a b l e  orcjmizat io: is  involved i n  
t h e  Special C01-lnsel's im?roxr  d i s t r i b u t i o n .  Ti?? rcm,inin-j $3 n i l l i o n  
was d isbursed  by the  o rgzn iza t ions  t o  needy p x s o n s  they  had d e t e r m i n d  
were e l i g i b l e  t o  r ece ive  r e l i e f  f ro2 b u r d e n s o x  hea t ing  costs. 

Although we understand t h e  a g e e m f i t s  between Escrqy and t h e  char i -  
table o rgan iza t ions  purport t o  f u l l y  se t t le  the ques t ion  of repaycents  by 
t h e  o rgan iza t ions ,  i n  our opinion,  Enerqy l x k e d  t h e  a u t h o r i t y  t o  e f f e c t  
such a co,zpxx&x? of t h e  c h a r i t i e s '  l i a b i l i t y  f o r  refund of t h e  funds they  
erroneously received.  
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With respect to  the l i ab i l i t y  of t h e  forrrier Special Counsel, we 
recognize that the nonies involved were not mxo?riated funds  of the ’ 

United States. Neverthpless, we txlieve thzt the S s c i a l  Cotlnsel was 
an accountzble officer under the terms of the escrow a7reaents  wi th  the 
banks, which gave him sole control over the disposition of t h e  escrow 
funds.  

I n  a recent decision, we held that any Government officer or ecployee, 
civil ian or n i l i t a ry ,  who by reason of h i s  e??lo:jrent is r e s sns ib l e  for,  
or has custody of ,  Government funds  is considered t o  be an accountable 
officer.  E2-203108, E-198555, Jznuzry 23, 1981 (copy a t t a c h d ) .  That 
case involve3 private f u n d s  paid into the registry of a Federal District  
Court. Ke held that the clerk of the court ha3 custody of the funds, and 
therefore acted as an agent of the Governnent, and. was accountable for 
those funds .  

We have also held that where private funds  are involved, t h e  U n i t e d  
States may have a sufficient interest  by virtue of their being entrusted 
to ,  and accepted by, an accountz5le officer i n  h i s  o f f ic ia l  capacity, 
t o  render them Governcent funds  w i t h i n  the xzaning of 31 U.S.C. § 82a-1 
(under which accountable officers m y  be relieved of l i n h i l i t y  for the 
loss of Government fur,&,). B-190205, Novernhcr 14,  1977. (Copy a t t a c h d ) .  

The forner S p c i a l  Counsel, by virtue of h i s  responsibility for and 
control over the private funds  paid by the o i l  CoTpaiiics, :ms, i n  our *Jiew, 
an accountable officer.  T ~ L ?  United States oSviously had sufficient in-  
t e res t  i n  those funds, through the S s c i a l  Counsel’s acccntance of then, 
as well as  through its duty t o  restore the2 to  the rightful obmers, t o  
render them Caverment funds. 

fiherefore i n  our opinion Energy should a t teq i t  t o  collect  frorn 
the four charitable orgmizations and the foril,, -r  spec^$ Counsel the 
funds he im;xoFrly ordered t o  be disbursed by the bml<_ (less the $l-. 
million refund negotiated by’Energy), under t h e  Claims Collection RctJ 
31 U.S.C. 351 - e t  -- soc.  (In recogni t ion  of the novel issues raised here 
w i t h  regard to l iabi l i tyvwe intend t o  refer t!iis matter t o  t h e  k?srtrcent 
of J u s t i c s f o r  its consideration i n  comection w i t h  any further action 
required ., 

Energy that we take issue w i t h  any failure t o  accoilnt properly for 
p3-m you release this opinion to Energy it will serve to  inform 

0 consent order funds either a s  reiaixrscm~nts t o  apxopriatc F r sons  
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or groupsf or as d e p s i t s  i n  t h e  Treasury within a reasonable t i m e  
a f t e r  i n s t i t u t i o n  of Subnzrt V Frocedures. 
Depsrtxent t h a t  we take issw with  t h e  sco? of rerrzdial authori ty  
p u w r t e d  t o  k availz5lc to OX4 undcr sect ion 205.287(c) of. t h e  Sub- 
par t  V regulations. F i m l l y ,  it will inform Er,crgy t h a t  we in tcnd  t o  
refer  t h i s  matter t o  t h e  Depxtiient of Justice for considerztion of an 
x t i c n  q a i n s t  the fo rmr  S x c i a l  Counsel and the four char i tcb le  or- 
gmiza t ions  for  recovery of thz $3 mill ion.  

I t  will also inform t h e  

Sincerely yours, 

Acting Coxpt r 81 let Gene r a1 
of t h e  United S ta tes  

Enclo s u  1: es 
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