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COMPYTROLLER GENERAL OF THE UNITED STATES ) 2.
WASHINGTCH, B2, 1984 4’ 6 5

B-178747 Deceuher 08, 1973

The Ronorable James O, Fletclar
Adninistraror, Natiomal Aaronautics
and Space Adainist ation

Dear Dr, Flatchars

By letcter dated Septembar 18, 1973, and prior corraspondance,
the Director of Procurement has transmittad raporis to this Nffica
in connection with tho protents filed on bohalf of Supaxr Building
Mointenance (Super) and Coastline Maintenance Company, Incorporated
(Coastline) under invitarion for bids (1FB) No, 2-20093(J§-2), issusd
by tho Ames Research Ceator, Hoffatt Fisld, Califotrnia, for jlnitorinl
soxvices,

By docision dated July 16, 1973 (B-178747), we dended Supsr's
initial protest against the proposed avard to Action Industries
(Action), lowever, at that time, Coastline's protast sgainst that
proposad awavd had not been resolved, In addition, by letter dated
July 20, counsal for Super requasted raconsiderstion of our July 14
dncision.

Notwithstanding these unrasolved protents, contract No. RAS2-~
7719 was awarded to Action on June 21, It wae the prosuring activity's
position that Action's rafusal to uaxteud tho acceptancn peviol of its
bid pending our resoluticrn of the {.rotests niicazsitated a prompt avard
for these services, On tbe othev hand, we ale informed that Action
clainmed that it was accopting the awnrd under duress, nuintainlng that
the award was illegal bacause the June 1 atart date sputified in the
solicitation was not mat, After negotiations were conductcd with Action
concerning the problems which arosa because of the extrenely shorv notice
to commance porformance, the pracurins activity concluded that no valid
and bindiug contract existed wvith Action. Ian view of this conclusiwm,
the activity decided to terminate tha contract with Acticn and to awuvd
the contract to Diamond Janitoriel Sarvice and Supply Company (Diamoni\)
as the next low x;sponsive bidder under the oziginunl solicitation,
Although Coastliia hid the next lowast price, tha activity deternined
that its bid wes nonresponsive by virtue of <hat firm's failure to
acknowledge the receipt of an amendmeat to the svlicitatinn, This de-
toruination has bean protested by counsel for Coastlinu,
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Avard was wmads to Diamond on July 27, for servicay frxom July 30,
1973 through July 29, 1974, We ore informed that the procursment
activity justified this socond award undsr the original eolicitation
on the basis that no valid awvard had been praviously wmads to Actiom.
The record indicates that it further concluded that sincn it had
rweeivad NASA Headquartars approval for the initial award to Action,
notwithstanding the pending proteasta, that such spproval would also
apply to tha later award to Diamond,

Subsequantly, NASA Haadquartars reviewsd these action. and con-
clided that thes original avard to Action way valid. Rowever, before
the activity could be notified of this conclusion, Action had slready
ceased parformance pending termination and the aecond award had been
made to Diamond, Accordingly, tha activity was jnetructed to tevai-
nate the Action contract for the convenience of tha Covernment,

Since {n the opinion of NASA Hagdquarters a valid contract was
in existence with Action at tho time of the awaxrd to Diamond, Head-
guarters determined that the contract with Diamond was favalld,
However, since Diamond had accepted the avard in good faith and had
buegun porformsance, it was concluded that en interim contract should
ba nogotiated with Diamond for the necessary custodial services
through October 29, 1973, This contract has been extendod through
Deceanbew 1, 1973, Wa are inforwed that ths requirements for these
ssrvices are being recompetaed,

By letter dated August 1, 1973, counsel for Coastline protasted
against the awvard to Diamond basad on the contention that Cozrstline
mas lovest bidder aftsr Action, It is counsel's positicn that the
rejaction of the Coastline bid bacause of that firm's failure to acknowl-
edga receipt of the amendmant is evidence of discriuination againat
Coastline, Coumsal assurts that Coastline orally acknowledged the
amendoent within 24 lwoury of bid opening and that the amsndreant was,
in fact, figured into the Coastline bid price,

* We have consistently hLald that the failure of a bid to include
sn scknowladgnent of an amandnent which affects the price, quantity
or quality of tha procuremsnt cannnt be vaivad and that such a bid
musl. be consideavad nonresponaive, See 37 Coup. Cen, 785 (1958).
Concerning cownrsl's concention that Coastline orally acknowledgad
ths revceipt of the amandment after bid operning it tust ba rmphasized
that in resolving quastions of vesponsivenzss, a bidder's intentfom to
ba bound by all the terms of the amendmant muyst be dotarmined froa
the bid itsel€, 534 50 Comp. Gen, 11 (2970). S5ince the amendment:
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provided Yor the inclusion of ¢lauses reaquirad by the Sarvica Contract
Act ynd tha Paly Labor Standardu Aet, wa purceive no basss for objecting
to the contracting officer's detormination thuat the Cosstline bid vas
nonresponsity, Soe B~173416, Decaxber 21, 1971, -

Counvel for Buper has objected to the nctivity's failuve to notify
that firn of the avaxd to Dienond, in view ¢f Cownsel'n earlier protest
agninst any proposed award to Dianond, In his initial promsut letter
datad Hay 23, 1973, counsel took tho pesition that Dismond'y bid should
be v2jected aince that firm ie not & avall busineas, DBy lattex datad
HMay 215, 1973, the activity informad couvussl that the portion of Super's
protust concarning the swall business atatus ¢f Dinmond would not ba
consfdered since Diamond was not, at that time, an spparsntly successful
biddayr, Notwithatiending the above, by latter datad June 14, 1973, the
contracting officar Yorwardod Super'n objection to Namond's ntatus to
ths Small Business Aduinistration (SBA), By letter dated Juna 18, the
SDA inforwmed the contracting nfficer that Supsr's protast would not ba
considored beceuse the protestar did not rubmit spacific detailad evidencs -
supporting its claim as vequirad by SBA Rules wsnd Ragulations, Paxt
121 and NASA PR 1,703 (1) (b) (1). Ona July 12, 1973, when it Lacavoa
wvident to NABA parsonnael that an awvard wmight be wade to Dizmmd they
sought written confirmation of an earlier "informal" pize opinion from
SBA that Diamond was & sasll husinuss concern, By letter of tha save
data tho SBA renderad in wyiting the informal opinion that Dimmond
"appoars to be a small busineus concarn." Tharaaftar, by letter dated
August 24, 1973, to the 8BA, counsol for Supar supplied docymentation in
connection with Jtu protest of Diamond's gmall businecn status, On
Octobar 5, tha SBA fnrmally detorminaed thar Diaxond is a small businunas
and denied Hupar's protast, .

Counsal insists that the activity han mishandled Supsr's protest
of Diamond's small business statua, In this rogard, we note that
activity peruonnol failed to notify Supar of tha award to Diamond aws
required by WASA PR 2,408-1. It is aur viecw that this failure mighs
havea added to thoe confusion already surrouniiag this procursment,
Howaver, in viaw Of the fsct that the 5BA has denied Supar'a size
protast, wa du not baliave Super has bevan unduly prejudiced by NASlL's
omianion,

'The NAS[ report of Septembar 1B notes that this procurement ton-
tains certain departures from sound procurement practice, including
releane of the WASA cost entimate to bidders uuring a pre-bhid
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conferencu, 7Tharefors, your agency has dec{ded to recompete this pru—
curemant /e soon as possible, Finally, under the circumstanceas w

do not faul that tha intarim sattlement with Diswond was uarsascunabhls
considering tha vital nature of tha sarvicas,

8incaraly yours,

. RP.XELLER

Maput:y] Comptroller Ceneral

//oi the United Statas
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