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COMPTROLLER GENERAL OF Tr'E UNITED $TATES

WASHIRGTON, D.C. 20340

B-17€207 _ . - fapturber 11, 1973

Hudgon, Creyke, Kovhler, Bruown
and Tacke

17"1’ R Etrﬂﬂt. W,

Washington, D.C. 20{C9

Atention: Jean J. Pravoat, Jr., Ezquire

Gentlemens

We refer ts ysur letter dated Marczh 16, 1973, and subsequent
cosrecpondence, protesting on behalf of Urban Gyste:s Cavelapment
Corporation (USDC) azalnst the avard of & eontractk to it unicr
Invitatisn £9r Bldes (IFB) F256((=73-B=C{20, ifsaved a% Offutt Alr
Yorce Bage, Hebraskn (horeafter Offutt,’)

C o Tne principal contention ia this protest {a that n> contract
ceme into existence because the Alr Force fallad to elfectively
accept ULDC's bic defsre the applicable Davis«iacan Wonge Fate
Determination expired on February 2, 1973, and befare lts bhid
expired on February 6, 1973, Alternatively, USDC arcuys that its
bLid was 1ot resvonsive to the invitation and that o mintake nccurred
in the formulation of its bid price,

IFD <0220 conatituted the sccond atep of a twi.aten formally
advertised procurernent for the desipgn and canstructisn of 300 fa~ily
housing ua.ts, UCLC's bid was the loweat of the four recelved, nnd
as & result >f a favorable preavard survay, awerd to USLC wvax recone
rended,

Geveral communications were exchanmed batween Offutt and UEDC
betwean the time of bid opening and mid-Fehruary 1973, when USDC
attenpted ts withdraw its bid, USDC contends that the csmmunica-
tions from Offutt cid not constitute an acvceptonca of its hid,
while the Alr Force nuintains that USLC's Lid was accented, Since
the Alr Force was of the onlinion that n contract had co~e into
existence, it did nst consent to the withdruwwval of USDC'n bid, USDC
then protested to cur Offico,
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Atter the protest was filed, the ALr Force isnued to USDC a
Notice to Proceed with perforwmance, which ths latter refused to do
on the baals that it had no contract, On Aprid} 1), 1973, the cone
tracting officer notificd USDC that Lits contract was terminated for
defoult pursuant to the clause "Termination for Default-Damages for
Dolay-Time Extenaions" incorporated by reference into ths solicita-
tion: and purported contract, USDC appealsd from this decision to
the Armed Eervices Board of Contract Appeals (ASBCA), before which
it submitted a motion to dismiss on the grounds that no contract
cams into being and that tharefore tha ASBCA lacks jurisdiction,

As 8 result of these events, two forums have bean presented with
the isaue of wvhether a contract cane into existence, The ASECA has
taken the position that the determination 6f whether a contract was
formed {s within its jurisdiction bscause such a determination is
necessary to ascertain whather there was an effective Disputes
Aiticle which provided for appeal to the ASECA, See, e,n., Blackatone
Mfx. Co., Inc., ASBCA No. 11763, March 29, 1968, 68-1 BCA para. 6951

Our decision B-169147, April 10, 1972, concerned a contract: which
had been terminated for default after commancement of performance, Tha
default termination was appealed to the Interfor Board of Contract
Appeals, which disnisged the avpeal without prejudice to its reinstata-
ment following our decision (requested by the contractor) as to whether
a contract had coms into existence, After observing that the resolu-
tion of certain factual disputes wans "essentia) to a determination o’

" the existence of a contract and the terms therecof," wo stoted:

. "Binca Linegear [tha contractor/ undertook perfornance
of the subject contract and was defeulted, ve do not
believe our Offics ia the proper forum to resolve the
factual disputes, Whether the default termination wasg
’ valid will hecessarily involve considerntion of the

same facta that have been referred to &n connection

with the question of validity of the contract, Under

the disputes clause of the purported contract any
({pspute concerning a question of fact arising under the
contraat is to be determined by the Interior Board of
Contract Appesls and such determination is final and
conclusive i it mests the ntandards of review of the
Wunderlich Act, 4l U.8,C, 321-322, Also, in this connec-
tion see Vitro Corp. of Amevica, ASBCA No, 1LLLE,

January 21, 1972,
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*Since the sane facts are del¥rminative of both the validity
of the dofault termination and the validity of the eontract,
and in vlvv of the finality wvhich attaches to Board determi-
. nations of factual, issuer, wo Lellave that any deciaion by
our Office ut this tise would be premature mnd urwarranted,
Accordingly, we nust decline to yule on your request for

relief,"”

Tha inntant cuse is distinguishable from the desision quoted
immedintely above in that here, the facts "exsential to the deternmie-
nation of the existence of a contract and the: terms thereot" ars not
in disputia, IXn our view, there exista only a question of lav, {,e.,
vhether a contract cams into existence, to b resolved on the banis
of tho facts of record, Therufore, vo deea {t appropriate for sur
Office to conalder the Lssue presanted, :

-

Tho Invitution for Blda was iscued upon Gtendard Forn 21, Bid
Yorm (Construction Contract) which provides in perts

*Tne undersigned agrees that, upon written acceptunce
of this bid, matled or otharwiss fwrnished within __
e¢alendar days (GO calendar days unless a differant
pwiod be incerted by the bidder) after the date of
opening of bida, he will within 10 calendar daya (urless
& longer period is allswed) after recelpt of the pre.

¢ peridbed forms, execute Standerd Form 23, Construction
Contract, and give performance ane payment bands on
Government standard fornms with good and sufificient

sursty,"

! Add{tionally, paragraph 4 of Etand:wr'd Form 22, Instructions to
Biddera (Construction Contract), sdvised all bidders:

"If ¢the succesaful bidder, upon accaptencea nf his bid
by the Government within the period apecified therein
gor acceptantu (mixty days if no period is spacified)
failu to enecuta such furthexr contractual docunants,
if any, and give such bond(a) am may be required by
the terns of tms bid as accepted within the time
specified (ten days Af no period ia apecified)

after recolpt of the forms by Lim, his contract my
be terminnted for defailt, In such event he

ghall be liuble for any comt of nrocuring tie work
vhich sxceedn the amuunt of his bid, and the b14
guarantee shall be avallable tovurd offsetting such

difference, '

BEST DOCUMENT AVAILABLE .
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Peragraph 23 of the Inforwation to Bldders c¢ontadned {n IF3 =000
further provideds:, . -

"BID ACCEPTANCR® PRRIOD (1950 AMR): Bids offering less

. than clyty (60) deys for acceptance by the Covernaent
from the date ast for the opening of blds vill be con-
sidered nonresponsive and will bs rejected,’

SDC 41d not specify in (13 bid a longer period for acceptancs, and
therafare, you contend that the bid wsuld expire an February 6, 1973,
vhich wvas 60 days aftcr the bid opening held on Decexaber 8, 1972,

USDC was determined to be the lww, responsible bldder, On
January 12, 1973, tha contracting officer malled to USDC a Standard
Yoarm 23 Construction Contract pnd approoriate bond forms under cover
of n letter dated January 10, 1973, vhich xead in itas entirety:

L3

“1. Subjoct form 1s attached for your signature,

"2, Tuis contract 1u subject to the uritten aporoval
of Tha Bacretary or his duly authorized renresentatives
and {g nst dbinding until anperoved; therefore, releasce
02 any information rearding this contract shall not be
eadg until an opproved award {8 communicated,’

7 USIC executed the Standard Form 23 and returnced it on January 17,
1973. 'The contract was then signed by the contracting officer who
subaitted 4t Lo the Stratezis Alr Courand Assictant Deputy Chief of
starf (Logistica) for his approval, vhich wvas obtained on January 26,

1973,

In ths neantime, USDC's vay2ent and performance bondas had not
been received atOffutt, vhose representative fnquired of UCDC about
thea on January 22, 1973. The Oflfult representeative vas told the
Londs would be mromptly provided. On January 30, 1973, Offutt ad-
vised the unzucceseful Liddera by letter that . the contract had been
avirded to USLC, On Jaruary 31, 1973, a zenber of the contracting
officex's staff called UCDD ¢o advise that it had been avarded the
contract and that the payment and perforwance bonds still had unst
been recelved. Additional cills were cade on February 7 and 9, 1973,
in an effort to obtain the doadas,

The bonds (which had been ereccuted an Jandary 23) were received
by Offutt on the morning 2f Februury 13, 1973, whercunon tha pracuring
» activity zaliled to USDC its fully executa) copy of the contract.
Yarly in the evening »f tho sanme day, USDC transmitted a telearun
t2 Lo rrocuring cetivity fn which CI0€ alvinsd shat Lt considored

- ey om R B
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its bid to-have expired without acfeptance, requested that its bid
be considered withdrawn, and furthel alleged that i{ts bid vay nonre~
spo>nsiye and roflected a mathematical error, USDC's telegram was
telephonlcally received by Offutt the following day, February LU,
On February 15, USDC received the executed contract docurents and
on Februury 16, Offutt received the vritten copy of USDC's telagram,

Your primary contention 1a that the governing provisions of
., statute, regulation, and IFB 0020, vequired a written acceptance
of UCDC'ds bidj that USDC's bid wan not accented in writing vhile the
bid wvaas availadble 1ov acceptanca; and that, therefore, no contract
cams into existence between USDC and the Government,

.--~"" The conduct of ths inatant two-atep formally advertised procure-
~ ment wvas governed by 10 U,8,C, 2305(¢), which nrovides in pertinent
part that

"Awards shall be made with reasonable promptness by
giving written notice to the responsible tidder whose
bid conforms to the invitaticn and will be the most
advantagesus to the United Etates, price and other
factors considered.,"

Bimilarly, Arned Services Procureament Regulation (ASPR) 2-L407
states: '

& ,
"2.407 Award, -~

2-L07.1 General, Unless all bids are rejected, award
shall be made by tha contracting officer, within the

timo for acceptance specified in tho bid or extension
thereof, to that responsible bidder whose bid, conforn-
ing to the invitation for bido, will be most advantageous
to the Government, price and other factors considered.

If a proposed avard requires approval of higher authority
such award shell not be wade until Gpproval haa beun
obtained, Awards shall be made by mailing or otherwisc
furnishing to the bidder a properly executed award
document (sce Bection XVI, Parts 1 and 4) or notice of
avard on such form as may be prescribed by the procuring
activity. When a notice of award is issued, {t ghall be
follzwed as soon as posesible by the furmal award, * * #
All provisions of the invitation for bids, including any
acceptable additions or changes made by the bidder in the

B - m-a
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- bid, Shull be’'clearly and accurately ast forth (either
expressly or by reterence) in tho award document, aince
the avard is an acceptance of the bid, and the bid and

* the avard conatitute the contract,"

We alan observe that Standard Form 21, Bid Form (Conatruction Contract)
imposes upon the bidder the oblipgation to execute a contract end give

performance and payment bonds "upon written acceptance of tkis bid
% anm

The contracting officer's letter dated January 10, 1973, for-
wvarded contract and bond forms for signature, and adviaed USDC that
"T'his contract" was subject to approval by higher authority and was
"not binding until approved.” ' Written avprovel by higher authority was
obtained on Jansary 26, 1973, and approval of the avard was cormunicated
by telephone to USDC on January 31, 1973 =- all during tha pariod in
vhich USDC's bid wns open for acceptance and before expiration of the
applicable Davis-Bacon Wage Rate Determination,

USDC mainteins that thae contracting officer's January 10 latter
did not eflfectively sccept the bid becauge "the letter did not exprecs
& present intent on the part of the Government to be bound", end that
the oral notification of award approval given on January 3l alco was
ineffective in viev of the requirement that bid acceptances dbe in

Vr.iti-ns-

. However, the contracting officer's letter of Tanuary 10 cleorly
placed USDZ on notice that an award to it vas being processed subject
.. to the adninistrative step of obtaining epproval froa higner authority.
USDC then exccuted the contrast and returned it to Offutt, PFron the
tine of the subacquent oral notification that auproval of the avard
‘had been obtained until the attempted bid withdrawnl on February 13,
! the actions of both parties were consistent with an underatanding
- that USDC had been awerded a cortract,

Wo noto, for exanmple, that on February 7 and 9 == after the
scheduled expiration date of its bid ~« USBDC responded pasitively to
inquiriea by Offutt concerning the minsing payment and performance
bonds, Under the terms of the solicitation, quoted on paze 3, suwra,
USDC was obligated to ¢ive the bonda only upon the nceceptance ot ita
bid, USDC's nssurances, made arter February 6, that it would provide
the bonds iy therefore conpistent with an understending that its bid
had baen accepted, N

We believa 4t wmuld be o distortion of the facts to conecluda

thot tha Govevnoant 4G nons <2rzasdendy ool osdanbo 4o roronsrm s -y

UspCta bid within the time sllowsd, Taerefore, upon consracratics ¢f
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all the facts and eircunmstances, ve are of the opinion that U3DC's
bid wvas effectively accopted, thereby creating a contract between
uUsDC and the Govanment, .

With rogard to the regoponsivencas of USDC's bid, you observe
that us required by ASFR 7-603,15 and 18-104, IFB -0020 provided:

"ADDITIO!AL GENERAL PROVISICGNS (CONSTRUCTICE! CONTHACT)

4 % | * +*

%90, PZRFORMANCE OF WORK BY THE COTRACTOR (1965 JAN)

®™The contractor shall perform on the zite, and with his
own organizations, wvork equivalent: to at leanat fifteen
percent (15%) of the total amount of work to be per-
formed under the contract, # # #,"

The invitation for bids did not require bidders to describe the
actual amount of the vork which they proposed to perform with theliv
own organizations, However, you have furnished USDC's work shee%s in
support of your allegation that U3DC intended to perfora only approxi
nataly 7.5 pereent of tha wvorx with itas own organizationr: You mainteain
UsiC's bid should ba reojcecved as nenresponsive since tac bld vas based
upon a method of coperation inconsistent with the rejuirement orf para-
geeph 90 ¢f the Additional General Provisions, qurted above,

In support of your contention, you cite our decisgion which is

_reparted at U5 Cocpe Gene 177 (1955), in wiich we upheld the rejection

of a bld &3 uonresponsive vhere the bidder did not offer Lo poerform
the require) minimum amount of work with its own foreecs, (ur 1905
dcedsion, howover, dealt with a bidder who ingerted on the fece of ita
bid a figure inconpistent with the solicitation requirements, In
contragt, IJF3 «0020 did nod raequire any entry by bidders in this re-
gard, and there wes nothing upon thae face of USDC'a bid which devinted
fron the 1F3d's requirements, Rejardleas of the basis upon whica URDC
opdewlated its vid, or whother that basis wns mistaken, the bid pube
1dtted by USDE was entirely responnive to the IF3, Therefore, USDC'o
awlloged error with respeet to the anount of work to be performed witvlt
its own forecaes arfords no basis for the rejection of its bid aq non-
yesponsivo,

Finally, you request thot USDC be permitted to correct en error -
in 4ts bid price, tirst alleged on Februery 13, 1973, which in our

view_‘vt_xg efter avnrd of the contrect. As we obaerved in our declsion,
F-1T0000, vy 19, AT
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*

"Our Office has consistent)y stated that where a mistake
in bid is allcged after award of a contract, in the
absenca of any rmtual mistake, as here, we will grant
y:lief only when the contracting officer was on actual
oxr constructive notice of the error or probability of
ervor prior to avard, 52 Cexp. Gen, (B-177482,
April 16, 1973); b5 1d, 700 (1966),"

I¥B <0020 included certain edditive items and a deductive alternate
item to be taken into conusideration in the evaluation of bida, USDC
alleges that in arriving at its base tid price, it excluded tha
anounta for these items (approxivately $255,000) even thoush Che
figure fram vhich the deduction wns made {ncluded nothing for those
items, Therefore, USDC states, its Lase bid or $5,85),000 wvas ebout
&355 000 below what it should have been, wvhich was approximately
, 144 ,000,

¥We 1o not bvelieve it is navessary for us to determine whether
this mistake actnally cceurred for even if tha existenne of the
error is conceded, the circuustances are not such a8 to have placed
the contracting officer on vonstructive notice of error., USD('s
base bid cozpared as follows to the Government's estimate and the

other bane bids recelived:
\

. UBDC $5,8%9,000
Govermnment Estimate - 6,098,000

Wationsl Homes Construction 6,129,000
| Selden Davel, Monagement 6,864,000
Jueder Constr, Co, 7,143,000

USDCYe base bid, therefora, was approxinately 3,5 percent below the
Governnent estirmate and 8,5 1k end 17,5 percoent below the bhnrse bids
of llational, Selden and lueder, respectively, U3DC'a allezelly in-
tended base bid of $6,144,000 would have ccupared sinilerly, since
it wculd have been leso than cne percent above the Goverrment esti-
mate, and 4,4, 10,5 and 14 percent below tbe MNational, Selden and
Ineder bids, reapectively,

Undexr these circunstences, espcelally the small variance betwveen'
USDC's base bid and the Governaent cstinmate, we are unable to cone
clude that the contrecting officnr wvas placed upon construntive notice
of the alleged error, Sece B~175731, August 3, 1973; B-170dl3, July 13,
1973, copies enclosed, Therefore, no relief nay be granted from tae
alleged mistake in contract,
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' In viév of the foregoing, your protest is denied, The original
worksheets encloscd with ynur letter of March 28, 1973, aro returned,

) ' Bincerely yours,

Paul G, Denbling

Por the Comptroller Genecral
of tho United States

-~
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