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COMPTROLLEn GENERAL OF THE UNITED STATES 3
.* U; -WA51NIGTONDd.C. aM4ut

B- 177498(2)
I-Say 25, 1973

Niovelty rroducts Cocapany
C/O SLw.Uel F. Schwag, Esq.
Suito 1Q32
1315 lWalnut Street
Vhiladell.dja, lknncylvania 19lO7

Gentl eEn:

lie refer to your letter of Dbacmber 23, 1972, rnd subsoquent
coreopondence, concerni.g ynur protect cfainst anr a1:ard to Contron
Corporation under Invitation for Bids (ITB) INo. IMAh25-73f-l0031,
dated k'gust 3, 1972, which was issued by the Departc2nt of tho
Arry on n partial snal1 business set-aside baois for a requirement
of 113 Bandoleers.

You maintain that the "Awards" provision of the IFB did not
authorize the Department to excludo you from consideraticn for thr
eat-asidG award; that such exclusion improperly negated the pro-
vicions in the "'Ilotico of Pvrtial Small Business Set-Asidel clcsuno;
that the "AwardL" provision e.uthorized the Department to make separate
awward under Iten 0001 and Itan 0002 of Alternute C, or separate
awards under Alternate A, to other than the loiast, responsive,
rooponsible bidders for those items; that the clause did i-oC give
the Departcient the right to award the cat-aside portion of Item
0001 without strictly follow:inf the procedures act forth in the
"Notice of Partial Small fluglnero Set-A/sle clausc"; and thit had
the Department strictly followed thmose procedures ynu would ha.v
received the award instead of Centron. Consequennlyt you recjuest
that Centron's award be cancelled ara the requirencnt awarded to you.

Alternate bids were requested oni tho roquiremont, no follovai

Alternate A

Item 0001 Total Quantity 8,000,000 each
lion Set-Aside Portion 4,0000,oo each
Set-Aside Portion 4,ooo,ooO each

Item 0002 Total Quantity (not subject 2,000,000 each
to Sat aside under any
alter uate)
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Altornnte B

Iteri OOi Totn! quatit.y 6,000,000 etch
Iltn Set-Aulda 3,000,000 cch
Set-Aside Portion 3,0000,00 cach

Itemt 0002 Total Quantity 2,000,0O0 citr

Al ternrtc C

Itemn 001, Total Cuantity 4,000,000 cnch
lion Set-Aside Portion 2,031,000 (Sfl('h

Sot-Asido T'orlta, 2,000,O00 eraech

Item 0002 Total (uantity 2.000,000 aodi

At the end eZ the abover schedule Was the fn 1lowing nata:

All bidders are invited to bid on either or both
Sterms and on any or ail alternates, Award(O) will be
Liado on that alternate wilhich vsct nearly correspoidit
to the Covernnont requirewenec and fundinl ct tine
award is twde.

The Uln alvo contained the following pertinent provisions:

1Jotico of )'nrtfnl E.,ll runinsr Sint-Aside

(a) Cencral, portion of thia procurement, as
idontified olsacwhbe In thn Scheduile, boa lren c4t
aside for award only to one or mirr smIal businaecn
ConcernG. llgOtiationf for awnrd of thil sat-acide
portion will be conducted only thtu omall bunineos
concerns *ho have subxittod retponoive bids on the
non-sct-acido portion at a unit price within 130 per-
cent of the hilhoit unit pricu at which an cuard in
made on the non-cet-Ledtoe portion. * * * Ilegotiat1ons
bhall h- conducted sdlth euch c.-il busineoc ccDilcerno
in tho following order of priorilty.

Group l. Small bualnoas concerns which are alca
certified-oligible concerns with a first
preference.

Group 2. Srsnll businaso concerns which are also
certifiedd-eligible concerns wtith a
uecond preference.
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Group 3, Smn)1 11eflv'iiWiJ enneCeros shich nrt also
pureigtsont or bultbnriLial 1alc.r rtwplus
&trea concornr,

Group t. Sltzll buninvr.s conccrns ihtch are not
lItor Eur3)l)t tiredi concr;nu.

Within oach 'f tiho uovt i ryroupti, neyoatirittons W:ith v1;tsW
conrr.-nn %. I -; Ia In thr. trder of tilivr b'-Jn 011 tiue lon-
et-noido prrtion, lipgiultv- %:Ith thu 1oin'st re:imPannive

bid

S * 4 * **

kianrdn

1. Tito Govrn,.ient reserves the rizwht to rr&We two (2)
or rexr aowardu to mainttin rtobilizatier, bace LnJ In-
tenco co:abat rbLndirnas and not to niard bnth Ito-as to
any sinGle bidder.

2. Thc Qoverncnmnt further rnservca tlio rlight to v'keo
ow:irdc to iudividuat contrcetor(s) vonre. prico(c) result
In the lotaLrt u±1grejate evalunted rorLt to the Govcrnrrant
for tho nunsbar of individunl acwrd(iO) that %:il bo rtado
or in any ruch other rt-iinr that wc.uld be in thiQ best
interest of the Govcrnncent.

The Departnc'nt rerortv thtn tln Ansiutta.it Socrotary of the Army
(lntnallr.tions crid JLuptsticz) doLtrnincd on llay 23, 1972, that
procurctinnts of tho 113 lihndolecr could ba negotiutMd under tiwt
authority of 10 U.S.C. 2304(a)(16)(B), thnee the interest of In-
duaLrial nobilivtlion in case of a national o'umrgoncy would otherw
wise. he GorvMd. A further revicw in July 1972 of tlhe projecud
requirctrinto for the bannJoleerr supported the continuina neco Cov
r-aIntS\niif; an active nobilimtl: nn base ntid for csntabitshing onc
other active bace producer for tho item in addition to your conpany.
litroQvCr, the JuF)rnr t:,emC r.%ubs quenqtly decide:d tho.t ircosrnemant of
the uicbjcct requireaent could bo carried out under torirnl ndvcktlsing
procedures, since it anticif3tcd adequate competition. In the interest.
of aaintvnining thn mobilizatton bauS for the iterj, the Govcrnrmcnt
therefore reserved the right In the IFr to rscko multiplo awards and
not to award boths itci5s to any singlle bidder.

Ccntron and four othcr firma uutiruittcd bids for tho requirernett±
by the date sft for bid oplaning oan OcLocr 10, 1972. The contractingp
officer reportl that you w¢ere thi lowoct bidder on Alternate C,
Item 0001 (the quantity ultimately evaluated and awarded), and tlrat
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hbQ aub6qj.uently Ltaordcd you coli¢ract No. 11AM25-73-C0(246 on
Docnii-lw 5, 1972, tot'' 2,000,000 bandoloors u a corrected price
of $.3051 a unit undctr Item (1001 ('dhe nri'-coit.-ccda Portion of
Alternatu C),

The contractinp. officer furtle.r reporto thnt II( mbsequently
exccute4I a Uctrrninat)on ot lcc.cv;,c.'c: to rliotu the priority of
offerorr. for tint cut-retide aucrd; tint (Cntri n 11nd first pjriOrity
Lor the oetvus'Ari Ircrd under Ot:h dotorudra.tiai; thisL ynx verO
not el iplble £or voni1dorritioa nf tf L oaLwAtlido in vIttw oz the
noar for uhltr.Anfiai, ctl cn ddLtional 'etiv4: b4o f; produecer of thin Item;

tidl, LthcSt, pVua'urnt to tho order of r.veccJc:nve c~tcbtlvlhbed for tle
aut;FRn4dn, the ceu-Lzsido portrlc' cf Itors 0001 of /.Itcrnate C wac:
awarded to Ccntroi at a unit prict of 0.30468 on Decc>:lter 6, 1972.

Tite Dupartriantz also reports that, althroughi the lrnruago ur.ed
In tho "Awards" proviuion could havu boon nror oxpltcit, *:ith
renpcct. to atatln; Ehl right to cvblrd the not-cuide loortion of
ltor4 0001 to other than the luc.3ct ojligiblue bidder for the ittem
in cwdcr to obtain nn addition4l buoe prolucor of tl;e bnndoloersr
it halic.vau the proviion gavc nedquate notice of tih right to
twZ~ko :ulti;le awards in the ubjtuct prozuretcwnt; that funds wore
tlot avaitUnblc to pornit t*qcarate mwardv fcr tho larp;r V1atuantttiCb
under Alternate A; that the only reasonablotinturpretation o£ the

'hAwardcp" pruvision and the "lljtico of 'r.rLilal Smtall iuutnircs Sot-
Midu" clu3o, accor--oduting the wtcnt ot r.crvirtg irolilization
rpirctr-knts and cccozr.plishing the vmrll husiness VrcefOrcn(r: at

lowest caRt, is thin both thle non-set-asido end SatcO :;Jde jonrtions
would not be awarded to one cocmpany, altlough the sia-ll bucinoss
prucedurci: !or i.-. rding thle Cot-ocide w:ould otierwiot lirvail;
and that. sra r arpulont that the DapArtI!:unt lutcked outIr.lty to rale
thle bubjeC:t nward to Centron is untenable cinco you also ccl:now:ldgeo
tho Dolprtrtientl' right to have rmdec An nward for the sonme nu.slcr of
unito undkr Itcn 0002 of /&ltcrnnte C to Ccntron at a higher price
thnn thoe set-acido price.

It PoenWs clenr to utn that the priruary procurenent purpose
uanifotiCI'J In thuis rolicitntion , on to .-. ntnin theo s-nbili 1oOtiorn

base raquirumento at the lowust coot, and at the sarmo tinre effectu-
ate tho praferred polhicies of uoing form3l advortisiml and omall
bucinous set-naido procedures wheore possible. in an nt:tornpv to ful-
fll thin purpose the awards clause (albeit not fully clear) reserved
to the Govcrnment thu rijht to nako two or more awards and thus the
non-set-asd'o and net-aside portions would not be atarde-i to the same
fism altIY)uth the order of priority and negotiation procedures of
the set-agide clauso would apply.
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It in alet' oblvinru; tint ch't Vow-r- is tecl; v.e'oc lntlde-utito
ainco e1il.l nptrt a.%rj$ .is; i s tatri r.nd bitdudrs %:cr'. on riotice
thrat the. Om cqir&e.'n'o I firc' rz '.:;rfir Li -I.:ib)e. A.: it. civc! npdo
tLtoro v L. & VQ' JiccŽ. Mlt cLt.r Lwe:T, for co:iy ) .OMOfJ, (J :1:13 T m<o eru,
end IIet., o00n;O *.v! ce.ulce l ler.ld itt .i*tv.-Md wZs rzrdle ita,-01eruner, Iknee
tim t*w:orr. %irr.t -Wetir u,'4cr l s.-ir(;to G, ttC,'r t IOu) (U:,Eitl, OGJ ct-
an eio, ?.U O itoL VCj t,;X:).

:ince~ t:lic /ltsisaf.nt Fmcret*r)' jt't'rL.t.J ne:;prtit.LiLci of cli.
procwtsure-::wtlL v ~nnt r Ito 1U..()C, 1.'1( a)( .0b), * icrl, pst .lt; In
effnvt, e.i'41 ,vISl 'A,.wrd of c; As (oftvC.'it L Otm o:itrc(z Of nu;rvtng
1ndtitttr'1rl. am~ l :iittn', bcec ufm ls. ttirr.tmv ,ts. uz..:.ii}sarily
1ncjt.:a ;; lo(P:x (.Uh 'AoritY ty conrlti::. viU:t procrt 2-:nit (,e, t,
forixil ly n.dv:tirr:! baumIJI * . ;.vat conclur!o that Oin evar4. to
Cuntron cannot bnc uc.H stiont4.

In view of thc forcoInj, your protevt raust be dertied.

Sincerely y"urrn,

P-Al a, u 1C4 r114;

For tlho Co:mptrollc:r Ccticrel
ot thl United States
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