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Subject: Eaual Emnlovment ODDOI-~UI&V: Administrative Judpes’ 
Recommended Decisions and AFrencies’ Actions 

This letter responds to your request for information on recommended 
decisions made to federal agencies by Equal Employment Opportunity 
Commission (EEOC) administrative judges on the merits of federal 
employees’ equal employment opportunity (EEO) complaints, and agencies’ 
actions on those decisions. Specifically, we present information on (1) the 
numbers of recommended decisions made by EEOC administrative judges 
during fiscal years 1991 through 1996, broken out by the numbers of 
decisions containing findings of discrimination and those containing findings 
of no discrimination and (2) the overall rates of agencies’ acceptance, 
modification, or rejection of administrative judges’ recommended decisions, 
broken out by decisions containing findings of discrimination and those 
containing findings of no discrimination.1 

To develop and analyze information on EEOC administrative judges’ 
recommended decisions and agencies’ actions on them, we used data 
reported by EEOC in its Fiscal Year 1995 Fourth Quarter Renort to the 
Chairman and its annual Federal Sector Renort on EEO Comnlaints 
Processinp and ADDeals for fiscal years 1991 through 1996, the latest year 
for which data on both the number of decisions and the number of agency 

‘As you also requested, we plan to examine and report separately on EEOC 
rulings on employee appeals of fmal agency decisions, particularly those cases 
in which agencies rejected or modified administrative judges’ recommended 
decisions containing findings of discrimination. 
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actions on these decisions were available. We did not verify the data reported by 
EEOC. However, in one instance, we consulted with an EEOC official on an apparent 
anomaly in the data regarding agencies’ actions on administrative judges’ 
recommended decisions containing findings of no discrimination for fiscal year 1994. 
The official acknowledged the error, which we considered to be material, and gave us 
a corrected figure. In addition, we found inconsistencies between data in summary 
tables in the Federal Sector Renort on EEO Comolaints Processing and ADDealS for 
fiscal years 1991,1995, and 1996 and the data in detailed tables from which the 
summary tables are derived. After consulting an EEOC official, who attributed the 
inconsistencies to transcription errors, we used data derived from the detailed tables. 
We requested comments on a draft of this letter from the Chairman, EEOC. His 
written comments are discussed near the end of this letter. We did our work in 
Washington, DC., during April 1998 in accordance with generally accepted 
government auditing standards. 

RESULTS 

EEOC’s data showed that the total number of recommended decisions made by EEOC 
administrative judges, after increasing Srom 1,800 in fiscal year 1991 to 3,185 in 
fiscal year 1994, decreased to 3,001 in fiscal year 1995 and 2,962 in fiscal year 1996. 
A decreasing percentage of these recommended decisions contained findings of 
discrimination. Tb.is percentage, which was 14.8 percent in fiscal year 1991, 
decreased to 10.8 percent in fiscal year 1996. The rate at which agencies rejected 
administrative judges’ recommended decisions containing findings of discrimination 
showed no clear trend, fluctuating between 38.7 and 62.7 percent during fiscal years 
1991 to 1996. In contrast, agencies rarely rejected recommended decisions containing 
iirdings of no discrimin ation, rejecting no more than eight-tenths of 1 percent in any 
year examined. 

Administrative Judges’ Recommended Decisions to APencies 

According to the regulations governing the EEO complaint process for federal 
employees, an employee, after receiving the results of an agency’s investigation of his 
or her complaint, has the option of requesting a hearing before an EEOC . 
administrative judge prior to the agency making its .&al decision. Generally, an 
administrative judge will issue a recommended decision unless the complaint is (1) 
settled by the parties, (2) withdrawn by the complainant, or (3) remanded by the 
administrative judge to the agency for further action. Table 1 shows the total 
number of recommended decisions to agencies made by EEOC administrative judges, 
the number and percents::e of decisions containing findings of discrimination, and the 
number and percentage 6 : decisions containing fMings of no discrimination. 
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Table 1: Recommended Decisions Made bv EEOC Administrative Judpes for Fiscal 
Years 1991-1996 

Fiscal 
year 

1996 

Decisions 

Finding of discrimination 

Percentage of 
Number total 

Finding of no disuimhtion 

Percentage of 
Number toral 

Total number 
of decisions 

266 14.8% 1,=4 85.2% 1,800 

313 14.7 1,812 85.3 2,125 

390 13.0 2,618 87.0 3,008 

363 11.4 2,822 83.6 3,185 

353 11.8 2,648 88.2 3,001 

321 1 10.8 1 2.641 I 89.2 I 2,962 

Source: EEOC. 

Table 1 shows that the total number of recommended decisions made by EEOC 
administrative judges, after increasing between fiscal years 1991 and 1994, decreased in 
fiscal years 1995 and 1996.2 The number of recommended decisions containing findings 
of discrimination increased between fiscal years 1991 and 1993, before decreasing in each 
succeeding fkal year through 1996. Although the actual number of recommended 
decisions containing findings of d&knina tion was higher in tical year 1996 than in 
fiscal year 1991, the nmnber represented a lower percentage of all recommended 
decisions issued that year. 

Agencies’ Actions on Recommended Decisions 

In making its final decision on the merits of an employee’s EEO complaint, an agency has 
the option of accepting, modiQing,3 or rejecting the recommended decision made by an 

??he number of heating requests from complainants increased from 5,773 to 10,712 
between fiscal years 1991 and 1994, decreased to 10,515 in tical year 1995, then again 
increased to 10,677 in fiscal year 1996. We are preparing a separate report at your 
request dealing with federal employee EEO complaint trends. 

3EEOC officials explained that an agency modifies a recommended decision when, for 
example, it accepts an administrative judge’s finding but rejects the remedies 
recommended or, in a complaint containing multiple allegations, an agency agrees with 
the administrative judge’s findings on some but not all of the allegations. 
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administrative judge. Table 2 shows the total number of recommended decisions 
containing findings of discrimination that were acted upon by agencies during fiscal years 
1991 through 1996, broken out by the number and percentage of decisions agencies 

- accepted, mz&IIed, or rejected.4 

Table 2: Agz,v Actions on EEOC Administrative Judges’ Recommended Decisions 
Containing F&&ngs of Discrimination for Fiscal Years 1991-1996 

I DWiSiOILS 
I I I L 

Accepted MOdikd Rejected 
Total number 

Number 
Percentage of 

total NUlIlber 
F+zmentage of 

total Nun-her 
Percentage of of decisions 

total 

Note: Totals may not add to 100 percent because of rounding. 

Source: EEOC. 

Table 2 shows that the rate at which agencies accepted admini&ative judges’ 
recommended decisions containing jimlings of discrimination showed no cleax trend, 
fluctuating with&~ a range of 35.6 to 45 percent during fiscal years 1991 to 1996. The rate 
at which agencies rejected administrative judges’ recommended decisions containing 
fM.ings of discrimination fluctuated between 38.7 and 62.7 percent. In addition, a smaller 
percentage of recommended decisions were modified, that is, accepted or rejected in part, 
by agencies. This percentage ranged from 1.8 to 16.4 percent. Further analysis would be 
necessary to determine the nature of these modifications. 

4According to an EEOC official, the number of recommended decisions issued by 
administrative judges and the number of decisions acted upon by agencies do not 
reconcile because (1) the time 1 between the issuance of a recommended decision and 
agency action on that decision can overlap a fiscal year and (2) a complaint may be 
settled or withdrawn after a recommended decision is issued by an administrative judge, 
thereby negating the need for a final agency decision. 
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Table 3 shows the total number of recommended decisions containing findings of no 
discrimination that were acted upon by agencies during fiscal years 1991 through 1996, 
broken out by the number and percentage of decisions agencies accepted, moMed, or 
rejected. 

Table 3: Agencv Actions on EEOC Administrative Judges’ Recommended Decisions 
Containing Findings of No Discrimination for Fiscal Years 1991-1996 

II I D’XiSiOnS 
I II 

Accepted Modified Rejected 
F+iscal 
Ye= Percentage of Percentage of 

Nmber NUll&t?r 
Percentage of Total number 

Number total tatal total of decisions 

I 
1 

1991 1992 1,591 1,858 96.2% 96.8 61 53 2.8 3.7% 9 1 0.1% 0.5 1,653 1.920 I 

1993 2,082 95.4 93 4.3 8 0.4 2,183 

1994 2,352 96.4 w 2.8 1C 0.8 2,44@ 

1995 1,747 96.9 46 2.6 9 0.5 1,802 

Note: Totals may not add to 100 percent because of rounding. 

??he total number of decisions and the number of modified or rejected decisions Mer 
from the data reported by EEOC in the Federal Sector Reoort on EEO Comnlaints 
fiocessinfi and ADDeak for fiscal year 1994. In following up on this anomaly, we spoke 
with an EEOC official, who said that this information had been erroneously reported by 
EEOC. We report the corrected data he provided. 

Source: EEOC. 

Table 3 shows that, in contrast to their actions on recommended decisions containing 
findings of d&rimmation, agencies accepted a high percentage of admimstrative judges’ 
recommended decisions containing findings of no dis crimination. This percentage ranged 
Tom 95.4 to 97.9 percent between fiscal years 1991 and 1996. The rate at which agencies 
rejected adminMrauve judges’ recommended decisions containing findings of no 
discrimination did not exceed 0.8 percent during that period. In addition, a small 
percentage of the recommended decisions were modified, that is, accepted or rejected in 
part, by agencies. This percentage ranged from 2 to 4.3 percent. Further analysis would 
be necessary to determine the nature of these modifications. 
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AGENCY COMMENTS AND OUR EVATLJATION 

In commenting on a draft of this letter, EEOC acknowledged the errors we had identified 
in its fiscal year 1996 Federal Sector Renort on EEO Comulaints Processing and ADDeSk 
and provided an errata sheet to the report containing corrected figures. These corrected 
figures as well as corrected figures for other errors we identified in data provided by 
EEOC are reflected in the tables in our letter. In addition, EEOC said that it had initiated 
actions to improve the quality and timeliness of its processes to collect and report federal 
EEO complaint data. Further, EEOC offered reasons for the increase in the numberof 
recommended decisions issued by administrative judges between fiscal years 1991 and 
1994 and for the decrease in the number of recommended decisions issued in fiscal years 
1995 and 1996. Reporting the reasons for these trends lay outside the scope of this letter; 
therefore, we made n&change. EEOC’s comments, without the errata sheet, are 
reproduced as an enclosure to this-letter. ._ 

As agreed with your offices, we plan no further distribution of this letter until 14 days 
after its issuance, unless you publicly release its contents earlier. We will then send 
copies of this letter to the Chairman of the Civil Service Subcommittee and to the 
Chairman and Ranking Minority Members of other congressional committees with 
responsibilities related to the EEO complaint process for federal employees. We wilI also 
send copies to the Chairman, EEOC; the Directors of the Office of Personnel Management 
and the Office of Management and Budget; and other interested parties. We will make 
copies of this letter available to others on request 

Major contributors to this letter were Stephen E. Ahman, Assistant Director; Anthony P. 
Lofaro, Assignment Manages, and R. Rochelle Burns, Evaluator-in-Charge. Please contact 
me on (202) 512-8676 if you have any questions or require additional information. 

Michael Brostek 
Associate Director, Federal Management 

and Workforce Issues 

Enclosure 
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COMMENTS FROM THE U.S. EQUAL EMPLOYMENT OPPOR- COMMISSION 

US. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION 
Washington, DC 20507 

Office of 
the Chairman 

Mr. Michael Brostek 
Associate Director 
Federal Management and Workforce Issues 
General Accounting Office 

Dear Mr. Brostek: 

Tlmlc you for the opportunity to comment on your letter to Congressmen Cummings and Wynn 
about Eaual EmDlovment Ouuommitv: Administrative Judge’s Recommended Decisions and 
Auencies’ Actions. Our staff has reviewed the data and analysis presented in the letter. 

EEOC’s Annual Federal Sector Repon on Federal EEO Complaints and Appeals is based upon 
both data generated internally and data supplied by approximately 100 Federal agencies using 
EEOC Form 462, Annual Federal Equal Employment Opportunity Statistical Repon of 
Discriminarion Complaints. The collection and compilation of these data from external sources 
is a lengthy and labor-intensive process. Hard copies of EEOC Form 462, a six page document 
divided into nine parts and requiring approximately 560 separate entries by each agency, are 
submitted by agencies and the data manually entered into a data base. Summary data are 
manually transposed from the tables to the text of the report. 

We appreciate your bringing to our attention data errors contained in our 1996 Federal sector 
annual report. The three dkrepancies have been corrected and we have included the errata sheet 
showing the correct figures. Recognizing these and other shortcomings in the ammal process of 
collecting, processing, and reporting Federal EEO complaint data, EEOC had earlier initiated 
actions toward improving the quality and timeliness of its annual reporting process. These actions 
include assessing quality control measures, and interim and long term technology needs. 

We also note that the draft report on page three states that the number of decisions issued by 
administrative judges increased from fiscal year 1991 to fiscal year 1994 and then decreased 
through fiscal year 1996. To help understand this pattern it may be beneficial to explain that 
the number of administrative judges available to conduct hearings increased by 32% from fiscal 
year 1992 to fiscal year 1993 and that the number of decisions issued in Escal year 1996 was 
negatively influenced by the furlough of federal workers. The process of gearing up to resume 
hearings following the furlough involved juggling of pre-hearing conferences and hearings 
dockets, and rescheduling hearings at a time that would not prejudice the parties. This resulted 
in lower total productivity. 
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Again, we appreciate the opportunity to comment on the draft report. Please contact me if you 
need additional information or would like to discuss OUT comments. 

Sincerely, 

Enclosure 

(410316) 

8 

. Paul M. Igasaki y 
chai&an 

.-- _ 
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