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May 26, 2010 
 
The Honorable Jeff Bingaman 
Chairman 
The Honorable Lisa Murkowski 
Ranking Member 
Committee on Energy and Natural Resources 
United States Senate 
 
The Honorable Henry A. Waxman 
Chairman 
The Honorable Joe Barton 
Ranking Member 
Committee on Energy and Commerce 
House of Representatives 
 
Subject: Department of Energy: Energy Conservation Program: Energy Conservation 

Standards for Residential Water Heaters, Direct Heating Equipment, and 
Pool Heaters 

 
Pursuant to section 801(a)(2)(A) of title 5, United States Code, this is our report on a 
major rule promulgated by the Department of Energy (DOE), entitled “Energy 
Conservation Program: Energy Conservation Standards for Residential Water 
Heaters, Direct Heating Equipment, and Pool Heaters” (RIN: 1904-AA90).  It was 
published in the Federal Register as a final rule on April 16, 2010.  75 Fed. Reg. 
20,112.  We received the rule on May 11, 2010.  The final rule has an effective date of 
June 15, 2010, although compliance with the amended standards for residential 
water heaters is not required until April 16, 2015, and compliance with the amended 
standards for direct heating equipment and pool heaters is not required until  
April 16, 2013.   
 
The final rule amends the existing energy conservation standards for residential 
water heaters (other than tabletop and electric instantaneous models), gas-fired 
direct heating equipment, and gas-fired pool heaters.  DOE determined that the 
amended standards for these products would result in significant conservation of 
energy and are technologically feasible and economically justified.   
 
The final rule, a major rule under the Congressional Review Act (CRA), has an 
announced effective date of June 15, 2010.  CRA requires a 60-day delay in the 

 GAO-10-750R  



effective date of a major rule from the date of publication in the Federal Register or 
receipt of the rule by Congress, whichever is later.  5 U.S.C. 801(a)(3)(A).  The rule 
was published in the Federal Register on April 16, 2010, but we did not receive the 
rule until May 11, 2010.  Therefore, the final rule does not have the required 60-day 
delay in its effective date.  
 
Enclosed is our assessment of DOE’s compliance with the procedural steps required 
by section 801(a)(1)(B)(i) through (iv) of title 5 with respect to the rule.  Our review 
of the procedural steps taken indicates that, with the exception of the effective date, 
DOE complied with the applicable requirements. 
 
If you have any questions about this report or wish to contact GAO officials 
responsible for the evaluation work relating to the subject matter of the rule, please 
contact Shirley A. Jones, Assistant General Counsel, at (202) 512-8156. 
 
 
 
 signed 
 
Robert J. Cramer 
Managing Associate General Counsel 
 
Enclosure 
 
cc: Daniel Cohen 

Assistant General Counsel for Legislation, 
  Regulation, and Energy Efficiency 
Department of Energy 
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ENCLOSURE 
 

REPORT UNDER 5 U.S.C. § 801(a)(2)(A) ON A MAJOR RULE 
ISSUED BY THE 

DEPARTMENT OF ENERGY 
ENTITLED 

"ENERGY CONSERVATION PROGRAM:  
ENERGY CONSERVATION STANDARDS FOR  

RESIDENTIAL WATER HEATERS,  
DIRECT HEATING EQUIPMENT, AND POOL HEATERS" 

(RIN: 1904-AA90) 
 
 

(i) Cost-benefit analysis 
 
DOE prepared a cost-benefit analysis in conjunction with the final rule.  DOE 
determined that the standards adopted in the final rule will save approximately 
2.81 quads Btu of energy over a 30-year period, and eliminate the need for 
approximately three new 250 MW power plants.  The energy savings will result in 
cumulative greenhouse gas emission reductions of approximately 164 million tons of 
carbon dioxide, and alleviate air pollution by resulting in cumulative emissions 
reductions of approximately 124 kilotons of nitrogen oxides and 0.54 tons of power 
plant mercury.  DOE determined that the annualized monetized benefits of the rule 
would be $1,676 million per year, using a 7-percent discount rate, and $2,020.5 
million per year using a 3-percent discount rate.  The costs are estimated to be 
$1,284.9 per year using a 7-percent discount rate, and $1,249.3 per year using a  
3-percent discount rate.   
 
(ii) Agency actions relevant to the Regulatory Flexibility Act, 5 U.S.C. §§ 603-605, 
607, and 609 
 
DOE determined that the final rule may have a significant economic impact on a 
substantial number of small entities, and therefore prepared a final regulatory 
flexibility analysis.  DOE determined that two of the three major manufacturers that 
control nearly 100 percent of the traditional direct heating equipment (DHE) market 
are small business manufacturers.  There are ten small business manufacturers of 
gas hearth DHE, but none of the three major manufacturers is considered a small 
business.   
 
DOE determined that a typical small business manufacturer of traditional DHE will 
have 6.5 product lines requiring conversion with an estimated total conversion cost 
of $1.92 million, while a typical large business manufacturer of traditional DHE will 
have 4 product lines requiring conversion with an estimated total conversion cost of 
$790,000.  DOE also notes that regardless of the standard adopted, small business 
manufacturers are more likely to be disproportionately harmed because they have a 
much smaller volume across which to spread similar costs.  DOE concluded that gas 



hearth DHE manufacturers, including small business manufacturers, will be able to 
maintain a viable number of product offerings following the compliance date of the 
amended energy conservation standard.   
 
(iii) Agency actions relevant to sections 202-205 of the Unfunded Mandates Reform 
Act of 1995, 2 U.S.C. §§ 1532-1535 
 
DOE determined that the final rule does not contain a federal intergovernmental 
mandate, but that it may impose expenditures of $100 million or more on the private 
sector.   
 
(iv) Other relevant information or requirements under acts and executive orders 
 
Administrative Procedure Act, 5 U.S.C. §§ 551 et seq. 
 
DOE commenced the rulemaking on September 27, 2006, by publishing on its Web 
site a “Rulemaking Framework for Residential Water Heaters, Direct Heating 
Equipment, and Pool Heaters.”  On November 24, 2006, DOE published a notice 
announcing the availability of the framework document and a public meeting and 
requesting comments on the matters raised in the document.  71 Fed. Reg. 67,825. 
DOE held the framework document public meeting on January 16, 2007.  On 
January 5, 2009, DOE announced an informal public meeting and the availability on 
its Web site of a preliminary technical support document, which was published in the 
Federal Register on January 13, 2009.  74 Fed. Reg. 1,643.  DOE held a public meeting 
on February 9, 2009.  On December 11, 2009, DOE published a notice of proposed 
rulemaking to consider amending the existing residential water heater, direct heating 
equipment, and pool heater energy conservation standards.  74 Fed. Reg. 65,852.  
DOE held a public meeting on January 7, 2010, to hear oral comments and solicit 
information related to the proposed rule.  DOE responded to those comments and 
written comments in the final rule.  75 Fed. Reg. 20,112. 
 
Paperwork Reduction Act, 44 U.S.C. §§ 3501-3520 
 
The final rule contains an information collection requirement subject to the 
Paperwork Reduction Act, which has been approved by the Office of Management 
and Budget (OMB) under control number 1910-1400.  DOE estimated that the public 
reporting burden for compliance reporting for energy and water conservation is to 
average 30 hours per response, including the time for reviewing instructions, 
searching existing data sources, gathering and maintaining the data needed, and 
completing and reviewing the collection of information.   
 
Statutory authorization for the rule 
 
The final rule is authorized by Part A of Title III of the Energy Policy and 
Conservation Act, as amended, codified at 42 U.S.C. § 6295. 
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Executive Order No. 12,866 (Regulatory Planning and Review) 
 
The final rule was determined by DOE to be a significant regulatory action under 
Executive Order 12,866 and was reviewed by the Office of Management and Budget. 
 
Executive Order No. 13,132 (Federalism) 
 
The final rule does not address Executive Order No. 13,132.   
 
 


	If you have any questions about this report or wish to contact GAO officials responsible for the evaluation work relating to the subject matter of the rule, please contact Shirley A. Jones, Assistant General Counsel, at (202) 512-8156.


<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /PageByPage
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness false
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Preserve
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages false
  /ColorImageMinResolution 150
  /ColorImageMinResolutionPolicy /Warning
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasGrayImages false
  /CropGrayImages false
  /GrayImageMinResolution 150
  /GrayImageMinResolutionPolicy /Warning
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasMonoImages false
  /CropMonoImages false
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /Warning
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (U.S. Web Coated \050SWOP\051 v2)
  /PDFXOutputConditionIdentifier (CGATS TR 001)
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<
    /ENU (Use these settings to create Adobe PDF documents suitable for reliable viewing and printing of business documents.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting true
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AllowImageBreaks true
      /AllowTableBreaks true
      /ExpandPage false
      /HonorBaseURL true
      /HonorRolloverEffect false
      /IgnoreHTMLPageBreaks false
      /IncludeHeaderFooter false
      /MarginOffset [
        0
        0
        0
        0
      ]
      /MetadataAuthor ()
      /MetadataKeywords ()
      /MetadataSubject ()
      /MetadataTitle ()
      /MetricPageSize [
        0
        0
      ]
      /MetricUnit /inch
      /MobileCompatible 0
      /Namespace [
        (Adobe)
        (GoLive)
        (8.0)
      ]
      /OpenZoomToHTMLFontSize false
      /PageOrientation /Portrait
      /RemoveBackground false
      /ShrinkContent true
      /TreatColorsAs /MainMonitorColors
      /UseEmbeddedProfiles false
      /UseHTMLTitleAsMetadata true
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /BleedOffset [
        0
        0
        0
        0
      ]
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName (U.S. Web Coated \(SWOP\) v2)
      /DestinationProfileSelector /UseName
      /Downsample16BitImages true
      /FlattenerPreset <<
        /ClipComplexRegions true
        /ConvertStrokesToOutlines false
        /ConvertTextToOutlines false
        /GradientResolution 300
        /LineArtTextResolution 1200
        /PresetName ([High Resolution])
        /PresetSelector /HighResolution
        /RasterVectorBalance 1
      >>
      /FormElements true
      /GenerateStructure true
      /IncludeBookmarks true
      /IncludeHyperlinks true
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MarksOffset 6
      /MarksWeight 0.250000
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /UseName
      /PageMarksFile /RomanDefault
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice




