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UNITED STATES GENERAL ACCOUNTING OFFICE

e - WASHINGTON 25, D.C. -l
@B- 1512 67-0, M4, //’?MD’ [76
| APR 23 1863
CIVIL AGCOUNTING AND '
AUDITING DIVISION :

The Comptroller General }
The Agriewltural Research Service (ARS), Department of

hgriculture, is sabstantially altering 2 building, owned and
maintained by the ageney, to provide an additionsl laboratery
for ressareh purposes. %hc agenpy does mot consider that the
provisions of section 3733, Revised Statubes, k1l 7.8.C. 12,

. are spplieahle to these alterations and therefere the cost
of the Weilding alterations are not deemed subjeet to the
monstery limitations imposed by the Congrass in the ageney's
apprepriastion acts. We question the agenay's decision to
exeluds the building alterations from the provisions of
seetion 3733. A

During fiseal year 1961, the agency bsgan altering
building Bo. 179, a former bull barn lecated at the Agriecul-
tural Heseareh Ceuter, Belisvills, Md. The cost of the
builéing at the start of the alteration work, aceording tc
real property inventory reeords was §27,000. The bullding
is being sltered to provide a laboratory primarily for
research experiments to identify the sources of infeetion
and environmental eauses of cliinieal mastitis in bovine
animals. The work includes removing animal box stallssg pro-
viding additional electricity, heating, and water utilities;
installing a stzirvay and hay chele; and efeeting interior
einder block walls Br the envirommenial chambers {rooms for
controlling temperature and pamidity) for engimeering and
physiclegy rooms, a milk room, an eguipment room, and a
tellet room. The cost of this work is estimated at aboui
$61,000. In addition, the eost of parchasing and imstall-
ing insulstien end equipment te produce the desired
temperatures and humidities in the elimatic chambers is
estimated at abowt $42,000.

As of MWareh 1, 1963, the agency had recerded expendl-
tures of approximstely $45,000 for the work. This amount
does net inelude costs to be incurred for insulation and
equipment. The estimated completion date for the labo-
retery s June 1963. |
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The agency 13 of the opinion that the slteraticns to the
bull bern are for the purposs of providing "special purpose
spage’ and thel therefore, the monetary limitations on the
cost of building alterations contained in the Department of
Agriculture and Farm Credit Administration Appropristion Act,
1361 (7% 8tst. 232) do not apply. (Bee enclosed Exhibit A.)

We were advised by the Department!s Office of General
Counsel thst an agency's eppropristion is available for the
psymsnt of the cost of nscessary structural slterations
direotly incidental to the Installatlion of special purpose
equipment which 1s nesded to carry cut the duties and
functions imposed on the agency by law. (8ee enclosed
Exhibit B.) Included in the duties and functions of ARS
is the conduct of research, investigations and axperiments
in eonnection with animal pests and disezses. The Depart-
ment's O0ffice of Genersl Counsel advised us also that
Exhibit B, although it refers to another situation, sets
forth the general position of the Department that provisions
of section 3733, are not spplicable to alterations for
specisl purposs space and therefere the cost of the bulld-
ing slterations are not subject to the monetary limitations
imposed by the Congress in the ageney's appropriation acts.
We were refarred to Comptroller General deseisions, 3 Comp.
Gen. 812y 16 i1d. 160.

We bslieve thers 13 a question as to the extent the
above eited decigions of the Comptroller Gensral can be
used as a baszis for msking struetural alterations without
regard to appropriation limitations. In 3 Comp. Gen. 812
it wag held that an appropriation available for the purchsase
of speciml equipment is available for struetural alterations
proXimetely ineident to and solely necessary for the special
squipment installation and such appropriztion was not avsil-
able for struectural changes remotely incident to ths installa-
tion of specisl equipment. 1In 16 Comp. Gen. 160 it was held
that an sppropriation made available to en agency for dutiss
dmposed by lav iz availabls for minor structural alterations

ntal to the installation of special equipment.

The case in point involves alterations plus the installas-
tion of equipment, estimated at about $103,000, which will
completely change the purpose of a $27,000 bull barn. The
magni tude of the alteration work is for comsideration when
determining whether such work falls within the meaning of a
public improvement under section 3733. According to 27 Conmp.
?eng 634, extensive structural changes comstitute a public

Eprovement. In addition, even if certain renovations can be
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considered as needed to carry out the duties and functions
imposed on the agency by law, the provisions of seotion 3733,
would seem to apply. For example, 38 Comp. Gen 593 statss
thet the conversion of certain»buildingS'for<sehool~purpases,
the rehabilitation of a cafeteria, and the oconversion of a
sohool building for use as a olinic were considered to be
publioAizprevsnsnxs subject to section 3733. The alteration
of & bull barn fer use a3 a laboratory would appear teo be
analegous te the above examples. - :

Also for consideration is the intent of the Congress in
ensoting seotion 703 of the Department of Agrieculture Organic
Aot of 194k (5 U,8.€. 565a). This section authorizes the
Department of Agriculture to erect and alter buildings, pro-
vided (1) the applicable appropriation act specifically pro-
vides for such work and (eg the costs incurred do not exceed
the limitations prescribed therein. The appropriation act
for fisoal ysar 1961 insluded an ameunt of $2,550,000 for
constraation of ressarch facilitiesw-sueh,taeilities,having
been itemized in the H. Rept. No. 1863, 86th Cong., 2nd sess.
5. The Aot specifies alse that, unless otherwise provided,
the eost of constructing any one bullding shell not exoeed
$15,000, except for five builldings to bs eenstructed or
improved at 2 cest not to exceed $304000 each. Under the
Aot the cost of altering any cne buiiding during the fiseal
year shall mot exceed $5,000 or 5 per centum of the cost of
the building, whichever is greater. BSimilar limitations were
igg%udad in the appropriation acts for fiscal years 1962 and

The agenoy, for fiseal year 1961, deemed it necessery to
obtain specific authorization for the eonstruction of &
$150,000 laboratory (see H. Rept. No. 1863 noted above), but
apparently thought it unnecessary to obtain authorization for
the slteration of the bull barn fer use as z laboratery at an
estimated expenditure of about §103,000.

The alterations to the bull barn were not specifically
provided for in the appropriation aet; therefore, the cost of
alterations in excess of the $5,000 limitation would appear to'
be unauthorized. If the limitation on the cost of building
alterations did not apply then it would appear The agency
would have authority, without regard to monetary limitations,
to make extenszive alterations to any other bullding on the
basis that “special purpose space" is being provided.




. T

We further noted that the agency in requesting the
Congrees to raise the limitation on the ocst of bullding
alteretions for fiscal year 1951, stated:

"The present limitatlons unduly restricet altera-
tions needed to mske best use of existing space
for researcgh and other work, or alteratiocns needed
to employ new methods in current research work.
Alterations nesded usually consist of moving
partitions and making existing space available
for othar purposzs, major changes in utilitiss,
small adéitions, installation of constant
temperature facilities, safety measures ne:ded
for use of radicactive tracer techniques, =stc."
{Hearings before the Subeommittesz of the Senate
Committes on Appropriations, H.R. 12117, &5th
Cong., 2nd sass. 20.)

It appears from the above that th= agency was aware that
monetary limitstions which are imposed on the cost of bullding

alterations by appropriation acts, apply to alterations of
rasearch facilities.

To summarize, we quastion the agency's contentlon that the
glteration of a bull barn inteo a laboratory--a research fscility--
1s for special purpose space and not subject tc appropriation
limitations. Our position 13 based on (1) the belief that
3 Comp. Gen. 812; 16 i1d. 160; do not apply when extensive altera-
tions which completzly change the purpose of a building are
involved; (2) the beliefl that section 703 of the Department of
Agriculture Organic Act of 1944 provides that limitations in the
appropristion acts for the erection and alteration of buildings
8pply to research facilitissy and (3) the recognition by the
ageney before the Congress that sppropriation limitstions for
alterations apply to research facilities.

Your deeision is requested as to whether the agency's
action in authoriszing the alteration of a bull barn for use
83 a lsboratory, without regdard to the limitations imposed by
the applieablavappropriatiom‘aots, iz legally propar. If the
ageney is econsidered to have made the alterations without legal

e e nmrg (D Saene s oo
¥ FEREEN % S e /



et o % v s e S b ik 0 C ot s 0ot e T nes e 5 L L L e N S

-5

authority, we would want to include such a finding in a report
to the Congress. Also, we request instruotions as to any
other action which would be required if the alterastions are
considsred unauthorized.

Oye V. grovall

Oye V. Stovall
Deputy Director

Enclosures
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Director, Civil Aceomit:ng and Auditing Division ,
Heturned. Bection 3733, R.5., 41 U.8.C. 12vprovides as foliows:

"Ko comtract shall be entered into for the erection,
repair, or furnishing of eny public bullding, or for any
public improvement vhich shall bind the Govermment to pay
& larger sum of money then the amount in the Tressury ap-
propristed for the gpecific purpoee.” '

The Department of Agriculture has, since 1944, been granted continuing
legielative suthority to erect, repair and improve buildings subject to
. restrictions carried in succeeding appropristion scts. Specificaily, section
703 of the Department of Agriculture Ory.ni;: Act of 1944, epproved Beptesber 21,
194k, ch. k12, 58 Btat. 742, 5 U.8.C. 5658 grovidess ‘ i

“The Depertment of Agriculture is suthorized to erect,
elter, and repair such buildings and other publie improve
mente 88 may be necessary to carry out its suthorized work:
Provided, That no building or improvement shall be erected
or sltered under this avthority unless provision is made
therefor in the applicsble sppropriation and the cost thereof
ie ot in excess of limitations prescribed therein.”
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The Serivetive source of the Department of Agriculture Organic Act
of 19k 42 H.R. 4278, T8th Cong. The following explanstion, tsken from
the Senmte &nd House of Representative Reports vhich accompanied H.R. 4278,
is of aseistance in construing the sbove-quoted languuge.

"Section T03. Puildings.--This section provides
suthority for the erection; alterstion, and repair of
puildings end public improvements necessary for the
work of the Department of Agriculture, except that it
is expressly stipulated that any such bullding or im-
provement must be further provided for in the appliceble
appropristion, together with the limitstions vhich the
Congress deems necessary on such operations. Bection 3733,
Revised Statutes (Ll U.B.C. sec, 12) requires express
suthorization for bulldings and publie improvements, and
the effect of section TO3 of this bill will be to permit
the contimed provision for such expendituree in the
ennmual sppropriation acts, but within such limitations
ae these provisions vill carry. For many years, the
sppropristion scts of the Department under the several
itams where needed have inclufed provisions for the
construction, slteration, or repair of buildings or
other {mprovements, usually within certain specific
limitations or limitetion formulas.

"This section contains & limitation proviso esimilar
to that sppesring in seversl other sections of thie bill.
The purpose of this proviso is to require thst not only
mist express provision be mede in the sppropriastion item
pursuant to the suthority, but slso that such express
provision will not be operstive unless it alsc prescribes
the limitstions which Congress determines should be placed
thereon.” (See H.Rept. Bo. 1198, 7Bth Cong. 24 sess. 18,
1% and 8. Rept. Ro. 803, Ttk Cong. 24 sess. 23, 2h.)

In complisnce with the requir ts of section TO3 of the Departument |
of Agrieulture Organic Act of 194%;Tthe appropristion for Sslarice and f
Expenses for the Agricultursl Resesrch Service comtaived in the Department
of Agriculture and Farm Credit Administration Appropristion Act, 1961, ap-
proved June 29, 1960, Pub. L. 86-532, Th Stat. 232\fncludes the following
t . ' '
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"# % ¥Provided further s That appropristions hereunder
shall be svailsble pursuant to title 5; United States Code,
section 565, for the construction, teration, end repsir
of buildings end improvements, but uniess otherwiss provided,
# % ¥ the cost of eltering any ore building during the Piseal
year shall not exceed $5,000 or 5 per centum of the cost of
the building, whizhever ip grester."

Thue, s8ll acte governing the expenditure of funds by the Department
for the project undertaken have been engcted--and mst be spplied--with
an svareness of the restrictions conteined in section 3733, R.8.

: The Agricultural Research Service takes the position that these elters-
tione, to provide an additionsl laboratory for research purposes; are for
epecial purpose epece and as such 40 not come within the restrictions of
sect 3733, B.8. The decisions reported st 3 Comp. Gen. Bio/and 16 id.

cited in support of this contention. We do mot feel thet the

thet was involved in 3 Comp. Gen. 812. Moreover, even if the renovation
te the bull barn eould be considered corperedle to that considered in 3
Comp. Gen. 812%n? as such be considered & special purpose space, section
3733, R.8. would st11l have to be ayplied becsuse such removetions
lmprovements constitute public lmprovements. See 35 Comp. Gen. 588vYat page
593. Bo fer as 16 Comp. Gen. 160)4s concerned, suffice it to eay that ve
do not believe construction work toteling $61,000 on a $27,000 property can
be vieved ms “minor structual elterations” of such property ss that term

is used in 16 Comp. Gen. 150, )

As pointed out in your submission, the Agrieultural Research Service of

the Department of hdgricultwre was svare that the monetary limitations on

building &lterations in its appropriation applied to the alteration of

certain resesrch facilities. This is mede manifest by the fact that an

atienpt ves made to have the limitetion imposed by the House of Representa-

tiver raised by & SBubcommittee of the Semmte Comrittee on Apprepriations

during the Senate hearings on H.R. 12117, 86th Cong. 2¢ sess. 20, However, o
- the sttempt mede by the Agricultiral Resesrch Service was to incresse the P
limitatien imposed on alterstior costs from $3,750 to §7,500 for &y one ‘
butlding or from b to € percent of comstruetion costs of the butlding.

Thue, it is spparent that the Justificetion languspe submitted to the
Senste Committee ot Appropristions did not pertain to slterstions of exieting
builldings of the mgnitude here involved. This s toupled with the fact that
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for fiscal year 1961 the agency sought funds to comstruct nev laborse-
tories, indicates that the feeling at the agency was that specific
suthority wae not needed to convert the bull barn finto s lsboratory.
obviously the fmct that the egency sought to have increased s limite-
tion eppliceble to less extensive slterstions of resesrch facilities,
is inconsistent with the proposition that the sgency felt no need to
chtain specific suthority to do the work dons to the bull barn. How-
ever, ve 4o not feel thet the justificetion Bubmitted to the Senate
Appropristions Committee should be used in support of the proposition

for the slterstions done to the bull barn.
‘In view of the foregoing, the sgency's ection in sltering thie

suthority wes unlewful. Such alterations and construction are viewed

is considered pecesgary at this time.

'Joseph Campbell

Comptroller Genersl
of the United States

thet the egency wae svare of the necessity to obtain specific suthority

structure for the purpose of construeting a laboratory without specific

| e

ee & public improvement within the mesning of section 3733, R. 8. Inssmuch
as the estimated completion dste for the lsborstaory wes June 1963, it is
sseumed that the elteration and comstruction have been corpleted and the
new laborstory is an accomplished fact. Therefore, aside from reporting
the matter to the Congress as proposed in your memorendum, no other action
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