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The Honorable Orrin G. Hatch
Chairman

The Honorable Ron Wyden
Ranking Member

Committee on Finance

United States Senate

The Honorable Fred Upton

Chairman

The Honorable Frank Pallone, Jr.
Ranking Member

Committee on Energy and Commerce
House of Representatives

The Honorable Paul Ryan
Chairman

The Honorable Sander M. Levin
Ranking Member

Committee on Ways and Means
House of Representatives

Subject: Department of Health and Human Services, Centers for Medicare & Medicaid Services:
Medicare Program; Hospital Inpatient Prospective Payment Systems for Acute Care Hospitals
and the Long-Term Care Hospital Prospective Payment System Policy Changes and Fiscal Year
2016 Rates; Revisions of Quality Reporting Requirements for Specific Providers, Including
Changes Related to the Electronic Health Record Incentive Program; Extensions of the Medicare-
Dependent, Small Rural Hospital Program and the Low-Volume Payment Adjustment for
Hospitals

Pursuant to section 801(a)(2)(A) of title 5, United States Code, this is our report on a major rule
promulgated by the Department of Health and Human Services, Centers for Medicare & Medicaid
Services (CMS) entitled “Medicare Program; Hospital Inpatient Prospective Payment Systems for Acute
Care Hospitals and the Long-Term Care Hospital Prospective Payment System Policy Changes and
Fiscal Year 2016 Rates; Revisions of Quality Reporting Requirements for Specific Providers, Including
Changes Related to the Electronic Health Record Incentive Program; Extensions of the Medicare-
Dependent, Small Rural Hospital Program and the Low-Volume Payment Adjustment for Hospitals” (RIN:
0938-AS41). We received the rule on July 31, 2015. It was published in the Federal Register as a final
rule; interim final rule with comment period on August 17, 2015. 80 Fed. Reg. 49,326.

The final rule and interim final rule revise the Medicare hospital inpatient prospective payment systems
(IPPS) for operating and capital-related costs of acute care hospitals to implement changes arising from
CMS'’s continuing experience with these systems for fiscal year (FY) 2016. Some of these changes
implement certain statutory provisions contained in the Patient Protection and Affordable Care Act and
the Health Care and Education Reconciliation Act of 2010 (collectively known as the Affordable Care Act),
the Pathway for Sustainable Growth Reform Act of 2013, the Protecting Access to Medicare Act of 2014,
the Improving Medicare Post-Acute Care Transformation Act of 2014, the Medicare Access and CHIP
Reauthorization Act of 2015, and other legislation. This rule also updates the rate-of-increase limits for
certain hospitals excluded from IPPS that are paid on a reasonable cost basis subject to these limits for
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FY 2016. In the interim final rule with comment period, CMS is implementing the statutory extensions of
the Medicare-dependent, small rural hospital (MDH) program and changes to the payment adjustment for
low-volume hospitals under IPPS.

CMS is also updating the payment policies and the annual payment rates for the Medicare prospective
payment system (PPS) for inpatient hospital services provided by long-term care hospitals (LTCHs) for
FY 2016 and implementing certain statutory changes to the LTCH PPS under the Affordable Care Act
and the Pathway for Sustainable Growth Rate Reform Act of 2013 and the Protecting Access to Medicare
Act of 2014. In addition, CMS states this rule establishes new requirements or revises existing
requirements for quality reporting by specific providers (acute care hospitals, PPS-exempt cancer
hospitals, and LTCHSs) that are participating in Medicare, including related provisions for eligible hospitals
and critical access hospitals participating in the Medicare Electronic Health Record Incentive Program.
CMS is also updating policies relating to the Hospital Value-Based Purchasing Program, the Hospital
Readmissions Reduction Program, and the Hospital-Acquired Condition Reduction Program.

The Congressional Review Act (CRA) requires a 60-day delay in the effective date of a major rule from
the date of publication in the Federal Register or receipt of the rule by Congress, whichever is later.

5 U.S.C. § 801(a)(3)(A). This final rule has a stated effective date of October 1, 2015. Additionally,
certain provisions of the interim rule concerning legislative extensions relating to the payment adjustment
for low-volume hospitals and the MDH program have a stated applicability window of discharges on or
after April 1, 2015, to on or before September 30, 2017. The rule was received by the House of
Representatives on July 31, 2015, and by the Senate on August 3, 2015. 161 Cong. Rec. H5787 (Aug. 4,
2015); 161 Cong. Rec. S6292 (Aug. 4, 2015). It was published in the Federal Register on August 17,
2015. 80 Fed. Reg. 49,326. Therefore, this rule does not have a 60-day delay in effective date.

The 60-day delay in effective date can be waived, however, if the agencies find for good cause that delay
is impracticable, unnecessary, or contrary to the public interest, and the agencies incorporate a statement
of the findings and their reasons in the rule issued. 5 U.S.C. § 553(d)(3), 808(2). CMS found good cause
to waive delays in effective date for certain changes to the payment adjustment for low-volume hospitals
and the MDH program included as part of this rule as an interim rule. CMS also found good cause to
waive notice-and-comment rulemaking for the provisions of this rule concerning certain average length of
stay calculations. In both cases CMS based its good cause finding on its conclusion that these changes
were statutorily required. For remaining portions of this rule for which CMS did not find good cause to
waive the delay, this rule does not have the required 60-day delay in effective date.

Enclosed is our assessment of CMS’s compliance with the procedural steps required by section
801(a)(1)(B)(i) through (iv) of title 5 with respect to the rule. With the exception of the 60-delay
requirement, our review of the procedural steps taken indicates that CMS complied with the applicable
requirements.

If you have any questions about this report or wish to contact GAO officials responsible for the evaluation

work relating to the subject matter of the rule, please contact Shirley A. Jones, Assistant General
Counsel, at (202) 512-8156.

signed

Robert J. Cramer
Managing Associate General Counsel

Enclosure
cc: Ann Stallion

Deputy Director, ODRM
Department of Health and Human Services
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ENCLOSURE

REPORT UNDER 5 U.S.C. § 801(a)(2)(A) ON A MAJOR RULE
ISSUED BY THE
DEPARTMENT OF HEALTH AND HUMAN SERVICES,
CENTERS FOR MEDICARE & MEDICAID SERVICES
ENTITLED
"MEDICARE PROGRAM; HOSPITAL INPATIENT PROSPECTIVE PAYMENT SYSTEMS FOR
ACUTE CARE HOSPITALS AND THE LONG-TERM CARE HOSPITAL PROSPECTIVE
PAYMENT SYSTEM POLICY CHANGES AND FISCAL YEAR 2016 RATES; REVISIONS OF
QUALITY REPORTING REQUIREMENTS FOR SPECIFIC PROVIDERS, INCLUDING
CHANGES RELATED TO THE ELECTRONIC HEALTH RECORD INCENTIVE PROGRAM;
EXTENSIONS OF THE MEDICARE-DEPENDENT, SMALL RURAL HOSPITAL PROGRAM
AND THE LOW-VOLUME PAYMENT ADJUSTMENT FOR HOSPITALS"
(RIN: 0938-AS41)

(i) Cost-benefit analysis

The Centers for Medicare & Medicaid Services (CMS) included an economic analyses appendix
with this final rule; interim final rule with comment period. For acute care hospitals, CMS
estimates that operating payments will increase by approximately $378 million in fiscal year (FY)
2016 relative to FY 2015. However, when CMS accounts for the impact of the changes in
Medicare disproportionate share hospital payments and the impact of the new additional
payments based on uncompensated care in accordance with section 3133 of the Affordable
Care Act, based on estimates provided by the CMS Office of the Actuary, CMS estimates that
operating payments will increase by approximately $75 million relative to FY 2015. CMS
currently estimates that the changes in new technology add-on payments for FY 2016 will
increase spending by approximately $9.5 million due to the expiration of three new technology
add-on payments and the additional approval of two new technology add-on payments. This
estimate, combined with its estimated increase in the FY 2016 operating payment of $75 million,
results in an estimated increase of approximately $85 million for FY 2016. CMS estimates that
hospitals will experience a 2.3 percent increase in capital payments per case. CMS projects
that there will be a $187 million increase in capital payments in FY 2016 compared to FY 2015.
CMS estimates that the cumulative operating and capital payments will result in a net increase
of approximately $272 million to inpatient prospective payment system (IPPS) providers. For
long-term care hospitals (LTCHs), based on the best available data in CMS’s database, CMS
estimates that FY 2016 LTCH prospective payment system payments will decrease
approximately $250 million relative to FY 2015 as a result of the payment rates and factors
presented in this final rule.

(ii) Agency actions relevant to the Requlatory Flexibility Act (RFA), 5 U.S.C. §§ 603-605, 607,
and 609

CMS estimates that most hospitals and most other providers and suppliers are small entities as
that term is used in the Act. CMS believes that the provisions of this final rule relating to acute
care hospitals would have a significant impact on small entities. Further, CMS assumes all
LTCHs are considered small entities. CMS also stated that Medicare Administrative
Contractors are not considered to be small entities. CMS discussed the need for this rule, the
objectives of IPPS, limitations of its analysis, quantitative effects of the policy changes under
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IPPS for operating costs, the effects of other changes in this rule, and alternatives considered,
among other topics.

(iii) Agency actions relevant to sections 202-205 of the Unfunded Mandates Reform Act of 1995,
2 U.S.C. §§ 1532-1535

CMS determined that this final rule; interim final rule with comment period will not mandate any
requirements for state, local, or tribal governments, nor will it affect private sector costs.

(iv) Other relevant information or requirements under acts and executive orders

Administrative Procedure Act, 5 U.S.C. §§ 551 et seq.

On April 30, 2015, CMS published a proposed rule that set forth proposed changes in Medicare
IPPS for operating costs and for capital-related costs of acute care hospitals for FY 2016, for
certain hospitals that continue to be excluded from IPPS and paid on a reasonable cost basis,
and that set forth proposed changes to the payment rates, factors, and other payment rate
policies under LTCH PPS for FY 2016. 80 Fed. Reg. 24,324. CMS received approximately 361
timely pieces of correspondence containing multiple comments on the proposed rule. CMS
noted that some of these public comments were outside of the scope of the proposed rule.
CMS responded to comments within the scope of the proposed rule in the final rule.

CMS found good cause to waive notice-and-comment rulemaking for certain changes to the
payment adjustment for low-volume hospitals and the Medicare-dependent, small rural hospital
(MDH) program included as part of this rule as an interim rule and for the provisions of this rule
concerning certain average length of stay calculations. In both cases CMS based its good
cause finding on its conclusion that these changes were statutorily required. CMS also
requested public comment on the provisions of this rule concerning legislative extensions
relating to the payment adjustment for low-volume hospitals and the MDH program published as
an interim final rule with request for comment.

Paperwork Reduction Act (PRA), 44 U.S.C. §§ 3501-3520

CMS identified nine information collection requirements (ICRs) related to this final rule; interim
final rule with comment period. CMS concluded that in three instances, the information
collection requirement was currently approved or prior approval was still applicable and in two
instances there was no additional burden. In two instances CMS concluded that the Act’s
requirements did not apply because the requirement did not impact 10 or more entities in a 12-
month period or because it was a modification in order to achieve the standardization of patient
assessment data. In one instance, CMS concluded that this rule resulted in a reduction in
burden. CMS estimates that in the final instance, ICRs for the Hospital Inpatient Quality
Reporting Program, this rule would impose a total burden of 2,289 hours per hospital and 7.6
million hours across approximately 3,300 participating hospitals. CMS has requested the Office
of Management and Budget's approval for this information collection requirement.

Statutory authorization for the rule
CMS stated that it promulgated this final rule under the authority of sections 1102 and 1871 of

the Social Security Act, section 124 of the Medicare, Medicaid, and SCHIP Balanced Budget
Refinement Act of 1999, section 1206 of the Bipartisan Budget Act of 2013, and section 112 of

Page 2 GAO-15-826R



the Protecting Access to Medicare Act of 2014. 42 U.S.C. §§ 1302, 1395hh; Public Law 106—
113, app. F, § 124, 113 Stat. 1501, 1501A-332 (Nov. 29, 1999); Pub. L. No. 113-67, § 1206,
127 Stat. 1165, 1200-1204 (Dec. 26, 2013); Pub. L. No. 113-93, § 112, 128 Stat. 1040, 1044—
1045 (Apr. 1, 2014).

Executive Order No. 12,866 (Regulatory Planning and Review)
CMS determined that this final rule; interim final rule with comment period will redistribute

amounts in excess of $100 million to acute care hospitals, and therefore has economically
significant effects. CMS stated that the Office of Management and Budget reviewed this rule.

Page 3 GAO-15-826R




<<

  /ASCII85EncodePages false

  /AllowTransparency false

  /AutoPositionEPSFiles true

  /AutoRotatePages /PageByPage

  /Binding /Left

  /CalGrayProfile (Dot Gain 20%)

  /CalRGBProfile (sRGB IEC61966-2.1)

  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)

  /sRGBProfile (sRGB IEC61966-2.1)

  /CannotEmbedFontPolicy /Error

  /CompatibilityLevel 1.7

  /CompressObjects /All

  /CompressPages true

  /ConvertImagesToIndexed true

  /PassThroughJPEGImages true

  /CreateJobTicket false

  /DefaultRenderingIntent /Default

  /DetectBlends true

  /DetectCurves 0.1000

  /ColorConversionStrategy /LeaveColorUnchanged

  /DoThumbnails false

  /EmbedAllFonts true

  /EmbedOpenType false

  /ParseICCProfilesInComments true

  /EmbedJobOptions true

  /DSCReportingLevel 0

  /EmitDSCWarnings false

  /EndPage -1

  /ImageMemory 1048576

  /LockDistillerParams true

  /MaxSubsetPct 100

  /Optimize true

  /OPM 1

  /ParseDSCComments true

  /ParseDSCCommentsForDocInfo true

  /PreserveCopyPage true

  /PreserveDICMYKValues true

  /PreserveEPSInfo true

  /PreserveFlatness true

  /PreserveHalftoneInfo false

  /PreserveOPIComments false

  /PreserveOverprintSettings true

  /StartPage 1

  /SubsetFonts true

  /TransferFunctionInfo /Preserve

  /UCRandBGInfo /Preserve

  /UsePrologue false

  /ColorSettingsFile ()

  /AlwaysEmbed [ true

  ]

  /NeverEmbed [ true

  ]

  /AntiAliasColorImages false

  /CropColorImages true

  /ColorImageMinResolution 300

  /ColorImageMinResolutionPolicy /OK

  /DownsampleColorImages true

  /ColorImageDownsampleType /Bicubic

  /ColorImageResolution 300

  /ColorImageDepth -1

  /ColorImageMinDownsampleDepth 1

  /ColorImageDownsampleThreshold 1.50000

  /EncodeColorImages true

  /ColorImageFilter /DCTEncode

  /AutoFilterColorImages true

  /ColorImageAutoFilterStrategy /JPEG

  /ColorACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /ColorImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000ColorACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000ColorImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasGrayImages false

  /CropGrayImages true

  /GrayImageMinResolution 300

  /GrayImageMinResolutionPolicy /OK

  /DownsampleGrayImages true

  /GrayImageDownsampleType /Bicubic

  /GrayImageResolution 300

  /GrayImageDepth -1

  /GrayImageMinDownsampleDepth 2

  /GrayImageDownsampleThreshold 1.50000

  /EncodeGrayImages true

  /GrayImageFilter /DCTEncode

  /AutoFilterGrayImages true

  /GrayImageAutoFilterStrategy /JPEG

  /GrayACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /GrayImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000GrayACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000GrayImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasMonoImages false

  /CropMonoImages true

  /MonoImageMinResolution 1200

  /MonoImageMinResolutionPolicy /OK

  /DownsampleMonoImages true

  /MonoImageDownsampleType /Bicubic

  /MonoImageResolution 1200

  /MonoImageDepth -1

  /MonoImageDownsampleThreshold 1.50000

  /EncodeMonoImages true

  /MonoImageFilter /CCITTFaxEncode

  /MonoImageDict <<

    /K -1

  >>

  /AllowPSXObjects false

  /CheckCompliance [

    /None

  ]

  /PDFX1aCheck false

  /PDFX3Check false

  /PDFXCompliantPDFOnly false

  /PDFXNoTrimBoxError true

  /PDFXTrimBoxToMediaBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXSetBleedBoxToMediaBox true

  /PDFXBleedBoxToTrimBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXOutputIntentProfile (None)

  /PDFXOutputConditionIdentifier ()

  /PDFXOutputCondition ()

  /PDFXRegistryName ()

  /PDFXTrapped /False



  /CreateJDFFile false

  /Description <<



    /BGR <>

    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>

    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>

    /CZE <>

    /DAN <>

    /DEU <>

    /ESP <>

    /ETI <>

    /FRA <>

    /GRE <>



    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)

    /HUN <>

    /ITA <>

    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>

    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>

    /LTH <>

    /LVI <>

    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)

    /NOR <>

    /POL <>

    /PTB <>

    /RUM <>

    /RUS <>

    /SKY <>

    /SLV <>

    /SUO <>

    /SVE <>

    /TUR <>

    /UKR <>

    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)

  >>

  /Namespace [

    (Adobe)

    (Common)

    (1.0)

  ]

  /OtherNamespaces [

    <<

      /AsReaderSpreads false

      /CropImagesToFrames true

      /ErrorControl /WarnAndContinue

      /FlattenerIgnoreSpreadOverrides false

      /IncludeGuidesGrids false

      /IncludeNonPrinting false

      /IncludeSlug false

      /Namespace [

        (Adobe)

        (InDesign)

        (4.0)

      ]

      /OmitPlacedBitmaps false

      /OmitPlacedEPS false

      /OmitPlacedPDF false

      /SimulateOverprint /Legacy

    >>

    <<

      /AddBleedMarks false

      /AddColorBars false

      /AddCropMarks false

      /AddPageInfo false

      /AddRegMarks false

      /ConvertColors /ConvertToCMYK

      /DestinationProfileName ()

      /DestinationProfileSelector /DocumentCMYK

      /Downsample16BitImages true

      /FlattenerPreset <<

        /PresetSelector /MediumResolution

      >>

      /FormElements false

      /GenerateStructure false

      /IncludeBookmarks false

      /IncludeHyperlinks false

      /IncludeInteractive false

      /IncludeLayers false

      /IncludeProfiles false

      /MultimediaHandling /UseObjectSettings

      /Namespace [

        (Adobe)

        (CreativeSuite)

        (2.0)

      ]

      /PDFXOutputIntentProfileSelector /DocumentCMYK

      /PreserveEditing true

      /UntaggedCMYKHandling /LeaveUntagged

      /UntaggedRGBHandling /UseDocumentProfile

      /UseDocumentBleed false

    >>

  ]

>> setdistillerparams

<<

  /HWResolution [2400 2400]

  /PageSize [612.000 792.000]

>> setpagedevice



