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United States
General Accounting Office
Washington, D.C. 20548

July 3, 1891
Dear a0 Employee:

This report presents the results of the sexual harassment survey conducted by the Gao Fiscal
Year 1890 Women's Advisory Council (wac). With GA0 management’s support, the Council
conducted the survey to determine the nature and extent of sexual harassment in Gao.

This report demonstrates that sexual harassment is a problem in Gao. It discusses what
employees and Ga0 management have done in response to the problem and includes
recommendations for additional actions.

The women and men who made this report possible are to be thanked for their dedication to
this project. All of the major contributors, listed in appendix VII, gave considerable personal
time and energy to this report. In particular, a great deal of credit goes to Judy Pagano,
Seniar Operations Research Analyst (RCED), who was instrumental in providing the technical
expertise required to make this an authoritative document.

If you have any questions or comments about the report, please contact me at
(703) h57-1482.

Sincerely,

Kathleen .J. Hancock, President
Fiscal Year 1990
Women's Advisory Council



Executive Summary

Purpose

Background

Results in Brief

The Women's Advisory Council (wac), with the support of GAO senior
management, conducted a survey to obtain employees’ views and exper-
iences related to sexual harassment and to determine what actions
should be taken to prevent any such harassment.

The term “‘sexual harassment' is defined differently by different
people. Whether a particular action or behavior is sexual harassment,
depends on the facts and circumstances of each matter including the
perceptions and sensibilities of the individual(s) affected by the
behavior.

The sexual harassment survey used to collect the data presented in this
report was based on a questionnaire developed by the Merit Systems
Protection Board (MSPB) to obtain similar data on federal government
employees. wac slightly adjusted the survey to account for circum-
stances particular to Gao,

GAO's policy on sexual harassment and procedures for filing complaints
are defined in Ga0 orders 2713.1 and 2713.2, Ga0's Training Institute
offers a course in ""Preventing Sexual Harassment.” According to the
Training Institute Director, only senior level and management level
evaluators, senior executives, and other employees with supervisory
skills are scheduled to take the course. However, some regional office
managers have offered the training to all staff.

In analyzing the questionnaire responses, we found the following:

Employees frequently disagree on the definition of sexual harassment.
Despite Ga0's efforts, sexual harassment is a problemn in the agency, par-
ticularly for women but also for men.

Although the majority of employees are aware of formal actions one can
take in response to harassment, junior employees are less informed than
senior employees and have less confidence in the effectiveness of the
actions.

Victims of sexual harassment rarely took formal actions to stop the har-
assment and frequently disagreed on the effectiveness of various
actions.

Many employees are unaware of the actions 6a0 has taken to reduce
sexual harassment that may have occurred in the workplace.
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WAC’s Analysis

Executive Summary

Employees do not agree on what behaviors constitute sexual harass-
ment, and women are more likely than men to consider various behav-
iors sexual harassment, even if committed by a co-worker. For example,
women are much more likely than men to view a co-worker's “pressure
for dates™ as harassment. This difference in perception may lead to mis-
understandings in which a woman feels harassed and the accused
harasser fecls she is overreacting. Some of the survey respondents com-
mented on these potential misunderstandings: for example, "“women
overreact when you compliment their clothing or the way they smell” or
“1 wish my supervisor wouldn't always put his arm around me when he
talks to me.™

Sexual harassment is a problem at GA0: 41 and 12 percent of the female
and male respondents, respectively, reported they had experienced some
form of sexual harassment in the last 2 years. This data is comparable
with other federal agencies as reported by the MspB. Further, according
to the data, the harassment was not a one-time-only or isolated incident.
Although the most frequently reported behaviors, such as sexual
teasing, might not be considered serious forms of harassment, the large
number of employees who have feit harassed demonstrates the need for
remedial action at GAQ.

According to those who reported being sexually harassed, co-workers
were most apt to be the harassers. This was especially true for male
victims, However, when the categories “immediate supervisor’” and
“other higher supervisor” are combined, supervisors are the most fre-
quent harassers of women.

Although the majority of employees were aware of the formal actions
one could take in response to harassment, junior employees were less
knowledgeable than senior employees. This difference in knowledge 1s
particularly striking when comparing employees in “Band IIl and
above” with those in grades “GS-1 through GS-8." Further, many
respondents—especially women, junior employees, and those who had
been sexually harassed—did not consider these formal actions effective.

Victims of sexual harassment rarely take formal actions to stop the har-
assment, primarily because they see no reason to report it or think it
will make the work situation unpleasant. According to Gao's Civil Rights

I'We analyzed the data by female and male respondents because we found that the genders frequently
answered the guestions differently.

“All survey participants’ comments i this report have been paraphrased to protect the employee.
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Executive Summary

Recommendations

Office, from fiscal year 1389 to the present, six employees have made
claims of sexual harassment; only one resulted in a formal complaint.

Victims frequently disagree on the effectiveness of actions, which sug-
gests that there is not one “best way’ to handle harassment. Females
are more apt than males to indicate that various actions do not make
things better. Similarly, a much lower percentage of female than male
respondents agreed or strongly agreed with the statement: “"GAO makes
reasonable efforts to stop sexual harassment.” This suggests that
women are not getting adequate support from the agency when they do
take action.

Many emplovees were unaware of the actions Gao had taken to reduce
sexual harassment that might have occurred in the workplace. Over
two-thirds of female and male respondents did not know if Gao (1) pro-
vided swift and thorough investigations of complaints, (2) enforced pen-
alties against harassers and managers who allowed sexual harassment
to continue, or (3) provided counseling for victims. According to the
Office of the Assistant Comptroller General for Operations, GAO has
taken these actions, although there have been few formal complaints.

Women and men agree that the most effective actions GA0 management
could take would be to (1) provide awareness training for employees, (2)
provide awareness training for managers and Equal Employment Oppor-
tunity (EEQ) officials, (3) establish policies prohibiting sexual harass-
ment, and (4) publicize the availability of formal complaint channels.

GAO has shown concern about sexual harassment in the agency by sup-
porting the wac survey and offering a course in prevention. However,
given the high percentage of employees who reported experiencing
sexual harassment at Gag, we recommend that management take the fol-
lowing actions:

(1) Revise the current sexual harassment course by expanding on ways
of dealing with sexual harassment and require all employees to take this
course. Given the differences in the way women and men perceive
various behaviors, the training should include a discussion about per-
ceptions and how employees can keep misunderstandings from esca-
lating into major problems. GAO may want to consider giving a two-part
class. The first part could cover sexual harassment awareness
(answering the questions, what is sexual harassment and what can
employees do when they are sexually harassed?). The second could be
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Executive Summary

the current course, which is primarily focused on legal liabilities and
management's role in addressing sexual harassment.

(2) Better publicize actions employees can take in response to sexual
harassment. For example, the Management News could occasionally
inciude articles on available actions, both formal and informal. Also, wac
began revising a Gao Federal Women's Program brochure that summa-
rizes court actions on sexual harassment and procedures available at
Ga0 for dealing with such harassment. Ga0 management could support
the completion of this project and distribute the brochure.

(3) Aggressively enforce penalties against sexual harassers and man-
agers who allow sexual harassment to continue and publicize the actions
that Gao takes in these cases. For example, the a0 Civil Rights Office
(CrO) could periodically publish how many complaints have been filed
with CR0, how many have been handled by the divisions and regions,
and how these cases were resolved. We believe, however, that the names
and possibly the units of the persons involved should not be publicized.

{4) Continue to monitor the nature and extent of sexual harassment at

GAQ. GAO can accomplish this by talking with unit managers and by
taking periodic surveys.
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Chapter 1

Introduction

The term “'sexual harassment’ is defined differently by different
people. Whether a particular action or behavior is sexual harassment
depends on the facts and circumstances of the situation as well as on the
perceptions and sensibilities of the individual(s) affected by the
behavior.

On November 10, 1980, the Equal Employment Opportunity Commission
{EEQC) issued guidelines declaring that sexual harassment was an
unlawful employment practice, establishing criteria for determining
when unwelcome conduct constitutes sexual harassment, defining the
circumstances under which an employer may be held liable, and sug-
gesting affirmative steps an employer should take to prevent sexual
harassment.' Since 1980}, a number of court decisions have clarified the
concept of sexual harassment. On March 19, 1990, the EEOC issued
“Policy Guidance on Sexual Harassment” in light of the developing case
law after the landmark U.S. Supreme Court decision in Meritor Savings
Bank v. Vinson (1986).2 Appendix I and II contain the 1980 guidelines
and 1990 guidance. (While the 1980 guidelines are codified regulations
which have the force of law, the 1990 guidance is not codified and
reflects current EECC interpretation of the guidelines in view of devel-
oping case law after the Vinson case.)

The EEOC guidelines define two types of sexual harassment: quid pro quo
and hostile environment. “Quid pro quo” sexual harassment is when an
individual's submission to or rejection of unwelcome sexual conduct is
used as the basis for employment decisions affecting that person. “Hos-
tile environment™ harassment is unwelcome sexual conduct that “unrea-
sonably interfer{es]’ with an individual's job performance, or creates an
intimidating, hostile, or offensive working environment, “even if it leads
to no tangible or economic job consequences.’™

'Equal Employment Opportunity Commission Guidelines on Discrimination Because of Sex, 20 C.E.R.
1604. The EEOC is the agency encrusted with the administration of Title VI of the Civil Rights Act of
1964,

2The EEQC's 1980 guidunce was extensively cited with approval by the U.S. Supreme Court in
Vinson.

e quotes are from "EEOC: Policy Guidance on Sexual Harassment”, March 19, 1990.
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GAOQ’s Policy and
Programs

Chapter |
Increduction

At the request of a congressional subcommittee,! the U.S. Merit System
Protection Board (M5PB)* conducted a thorough and authoritative study
of sexual harassment in the federal workplace. In 1981, M5PB issued its
results in "‘Sexual Harassment in the Federal Workplace: Is It a
Problem?” In 1987, on its own initiative, the Board conducted a follow-
up study, “Sexual Harassment in the Federal Government: An Update,”
June 1988, reports the results of that study. According to the report,
“sexual harassment remains a widespread problem in the Federal
workplace.”

Sexual harassment policies and programs are described in two orders:
(1) Equal Employment Opportunity in the General Accounting Office
(Order 2713.1, Oct. 8, 1986) and (2) Discrimination Complaint
Processing in the United States General Accounting Office (Order
2713.2, Aug. 12, 1981). a0 Order 2713.1 outlines the EEOC guidelines
and suggests that individuals who believe they are being sexually
harassed should seek informal counseling before filing a complaint. Both
of these procedures are outlined in Order 2713.2 and summarized in
appendix II1

In addition to the procedures outlined in Order 2713.2, Ga0’s Civil Rights
Office (Cro) provides mediators to assist in resolving conflicts before
they become formal complaints. This process, according to the Director
of CRO, “may be used to facilitate the resolution of a sexual harassment
claim in an immediate, appropriate, and discreet manner.” Individuals
interested in mediation should contact the CrO directly or indirectly
through their human resource manager, civil rights counselor, or desig-
nated mediator within their unit.

If the case cannot be resolved informally, the individual may file a
formal complaint. If a formal complaint is filed, the Comptroller General
or designee will look at the record as a whole and at the circumstances,
such as the nature of the behavior and the context in which the alleged
incidents occurred. As stated in the EEOC guidelines, the determination
will be made from the facts on a case-by-case basis.

4The Subcommittee on Investigations, House Committee on Post Office and Civil Service.

"The 17.8. Merit System I*rotection Boargd is an independent, quasi-judicial agency that decides
appeals from personnel actions taken against federal employees and conducts studies of the avil
service and other merit svstems.
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Chapter 1
Introduction

Objectives, Scope, and
Methodology

From fiscal year 1989 to the present, according to CRO, of six claims of
sexual harassment, one has resulted in a formal complaint. The investi-
gation showed that the claim had no merit. [n another case, the alleged
harasser was removed from supervisory duties and warned he could be
demoted; an informal settlement is pending. None of the other four
alleged victims chose to file a formal complaint, although management
took some action against the alleged harasser in two cases and con-
ducted unit-wide training in a third case. The fourth case was resolved
through mediation.

As part of GAO management’s effort to prevent sexual harassment, the
Training Institute offers a course entitled "“Preventing Sexual Harass-
ment.” According to the Training Institute Director, ordy senior level
and management level evaluators, senior executives, and other
employees with supervisory responsibilities are scheduled to take the
course.® The [nstitute has greatly expanded the number of offerings of
this workshop, with the goal of ensuring that all of Ga0's supervisors/
managers/executives complete the new workshop within the next 2
Vvears.

The course provides an overview of GA0's policy on sexual harassment
in the workplace and includes topics such as identifying conduct associ-
ated with and situations defined as sexual harassment, clarifying
agency liability for sexual harassment, and establishing the manager’s
responsibility in preventing and responding to sexual harassment.
Instructors discuss steps one can take to prevent and respond to acts of
sexual harassment in the workplace. The class currently lasts one-half
day.

The Training Institute is alsc incorporating new information on
preventing and dealing with sexual harassment into other parts of the
curriculum. For example, “Working Relations and Communications,” a
course under development, will contain relevant material for Band I
evaluators.

To elicit employees’ views and experiences related to sexual harass-
ment, WAC administered a confidential survey to all Gao employees. The
survey was conducted with the support of GAO senior management. wac
used the same survey instrument that the MsPB administered to
employees in the 22 largest federal departments and agencies in 1987.

"Some regional office managers have offered the training to all staff.
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Chapter I
Introduction

waC made some minor adjustments to the instrument to account for dif-
ferences in GAO institutions such as banding and Washington/regional
work sites. See appendix IV for a copy of the wac survey.

waC sent the survey to the 5,270 a0 employees who were listed in GAO's
personnel system as of February 1990. This included all employment
types except consultants and summer hires.” The original (mailed in May
1990) and one follow-up {mailed in July 1990) package consisted of a
cover letter, survey, and a numbered postcard. The survey packages
were mailed to the employees” home addresses. The numbered postcard
provided a link between employees and a control list maintained by wac;
the surveys contained no identification link to specific employees.

waC received 66 percent of the postcards and 71 percent of the surveys.
Appendix V contains the return rates by unit. We reported the survey
results as percentages of responses to survey questions and have noted
in the report the few exceptions. Of the 3,716 surveys returned, 25 per-
cent included comments. Appendix VI contains wAC's content analysis of
these comments.

To learn more about GAQ's policies and preventing sexual harassment,
Fiscal Year 1990 wac representatives took GAO's course “'Preventing
Sexual Harassment."

We conducted our work from February 1990 to March 1991 in accor-
dance with generally accepted government auditing standards. We
obtained comments from Gao senior management and incorperated them
as appropriate.

TWAC did not use a random sample because GAQ management requested a unit-by-unit analysis. WAC
provided the Assistant Comptreller General {or Operations a supplement containing unit-by-unit anal-
ysis. As noted in appendix V, the smaller units in Washington were collapsed into one "Combined
Office” unit. None of these smaller units were analyzed individually.
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Chapter 2 - -

The Nature and Extent of Sexual Harassment

The first section of the survey asked GaC employees how they viewed
Emp loyees Do Not certain types of interactions among people who work together. Respon-
Always Agree on the dents were asked to indicate on a range from “definitely not” to *defi-
Definition of Sexual nitely yes" which of certain_ b_ehaviors they cqnsidered to be sexual
H t harassment, first when exhibited by a supervisor and then by a co-
arassimen worker. The listed actions were

(1) Uninvited letters, telephone calls, or materials of a sexual nature;

(2) Uninvited and deliberate touching, leaning over, cormering, or
pinching;

(3) Uninvited sexually suggestive looks or gestures;

{4) Uninvited pressure for sexual favors;

{B) Uninvited pressure for dates; and

(6) Uninvited sexual teasing, jokes, remarks, or questions.

For each of these categories, a majority of the respondents indicated
that such behavior constitutes sexual harassment. However, there was
relatively less agreement about whether three of the behaviors—
uninvited sexually suggestive looks or gestures, uninvited pressure for
dates, and uninvited sexual teasing, jokes, remarks. or questions—con-
stitute sexual harassment.

Male and female respondents defined sexual harassment differently. In
general, a higher percentage of female than male respondents consid-
ered each of the behaviors sexual harassment. For example, 87 percent
of female and 71 percent of male respondents indicated that uninvited
sexually suggestive looks or gestures by a supervisor “definitely’” or
“probably’ constitutes harassment. Similarly, 78 percent of female and
63 percent of male respondents indicated that uninvited sexual teasing,
Jokes, remarks or questions by a supervisor “definitely” or “probably"
constitutes harassment.
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Chapter 2
The Nature and Extent of Sexnal Harassment

Figure 2.1: Respondents Who Considered the Indicated Behavior to Be Sexual Harassment

100 Percent

40

20

Lotiars, calls, Tauching, Saxuaily Pressure tor Pressure for Saxual teaning,

materials of a lsaning over, suggestive locks sexial favors dates jokeas, ramarks,

saxual nature comaring, of geatursa questions
pinching

Behaviors

:I Femalesconducted by supervisor
Female/conducted by co-worker

Male/conducted by supervisor
- Male/conducied by co-warker

Noles:
{1) Combinad responses of "probably yes” and “'delinitely yes.”

{2) This ligure shows responses for famales and males when the indicated behavior is dane by {&) a
supervisor and (b) a co-worker

Em A higher percentage of respondents viewed behavior as sexual harass-
ployees HOld ment if a supervisor, rather than a co-worker, comumits the act. For

Superv 1SOrs to a example, 91 percent of female and 82 percent of male respondents con-
Higher Standard sidered uninvited pressure for dates “‘definitely” or “probably’ sexual

harassment if a supervisor took such action. In contrast, 75 percent of
female and 62 percent of male respondents indicated that if a co-worker
took such action it would “definitely” or “probably” be sexual harass-
ment. (See fig. 2.1 above for more detail.)
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Sexual Harassment at
GAO

Chapter 2
The Nature and Extent of Sexual Harasament

The survey asked Gac employees how often they had recetved uninvited
and unwanted sexual attention during the last 24 months from someone
in Gao. The survey allowed responses from “never’ to "“once a week or
more' and listed the following actions

(1) Actual or attempted rape or assault;

(2) Unwanted pressure for sexual favors;

(3) Unwanted deliberate touching, leaning over, cornering, or pinching;
(4) Unwanted sexual looks or gestures;

(6) Unwanted letters, telephone calls, or materials of a sexual nature;
(6) Uninvited pressure for dates; and

(7) Uninvited sexual teasing, jokes, remarks, or questions.

As shown in figure 2.2, 41 percent of female and 12 percent of male
respondents reported that they had experienced some type of sexual
harassment at GAO at least once.! As shown in table 2.1, the percentages
varied between individual units.® Further, three female and eight male
respondents (0.3 percent combined) reported they had experienced the

most severe form of sexual harassment—actual or attempted rape or
assault.’

"Two percent of all respondents (1.6 percent of male and 0.9 percent of female respondents) did not
answer this question,

>The survey data indicate that GAQ is comparable with other federal agencles, as reported by the
MSPB. According to the 1988 MSFB report, 42 percent of the female and 14 percent of the male
respondents experienced some form of sexual harassment. However, the MSPB report shows consid-
erable variation among agencies. For female respondents, the incidence rate for 1987 ranged from 29
percent (Health and Human Services) to 62 percent (State Department, including the Agency for
[nternational Development and the U.S. Information Agency). For male respondents, the range was
from 10 percent (NASA and the Department of Comumerce) to 21 percent {Veterans Administration).

IFour of the eight male respondents reported experiencing this behavior at least two to four times a
month. Becanse such events are highly unlikely, these may not be serious responses.
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Chapter 2
The Nature and Extent of Sexual Harassment

Figure 2.2: Respondents Reporting
Experiencing Sexual Harassment
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Chapter 2
The Nature and Extent of Sexaal Harassment

Table 2.1: Percent of Respondents
Reporting Experlencing Sexual
Harassment

Female Male
Low High Low High
V_Vasmngton diwsuons/oﬁTces T 27 53 6 17
'Regionaq/overseas offices 22 59 3 29
Unit not specified? o 58 B 27

2197 surveys were relurned with no response to either of the survey questions concerning igcation.

The most frequently reported types of sexual harassment were

(1) uninvited sexual teasing, jokes, remarks, or questions;

(2) uninvited sexual looks or gestures; and

(3) unwelcome touching, leaning over, cornering, and pinching.
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Chapter 2
The Natiure and Extent of Sexual Harassment

Figure 2.3: Types of Behavior Reported ]
by Victims
40 Pearcant

30

Motes
{1] Tha survey gueshon identdied {hese achions as uninvileéd and unwanied

\:'."! amce respondents couwld mark more than one behawior, al ner:emages are af Fesmnses—n(][
surveys—Ifor 626 female and €53 male respondents

P Both female and male victims reported they were most often harassed
Victims Are Most by co-workers.* Individuals who reported experiencing sexual harass-
Often Harassed by ment at least once were asked who was harassing them and could mark
Coworkers more than one of six possible categories. Twenty-eight percent of female

and 41 percent of the male responses indicated the harasser was a co-
worker. For females, the next two most frequent sources of harassment
were other higher-level supervisor(s) and other employee(s). For males,
the next two groups were other employee(s) and subordinate(s).

‘Since respondents could mark more than one source of harassment, all percentages are of
responses— ot surveys— for 551 female and 209 male respondents.
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Chapter 2
The Nature and Extent of Sexual Harazsment

Although we analyzed each category separately, note that when the cat-
egories “'other higher-level supervisor(s)" and “immediate super-
visor(s)'" are combined, then supervisors are the most frequent
harassers of females.

Figure 2.4: Source of Sexual Harassment

All Employees Are
Potential Victims of
Sexual Harassment

50 Percent

20

10

Alleged Harasssr

Female
B

Note: The data refiect respanses from thase who indicated they were sexually harassed al leas! onge

Victims of sexual harassment can be found in all levels and occupations
within Gao. Although both females and males are sexually harassed,
females are far more likely to be victims. [n GAD, females are three times
as likely as males to be victims of sexual harassment. The profiles of
those harassed in Gao generally match the employee profiles of the
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Chapter 2
The Nature and Extent of Sexueal Harassment

Sexual Harassment
Occurs Repeatedly

survey respondents, suggesting that anyone can be a victim of sexual
harassment, regardless of gender, age, or marital status.

Though not pronounced, there were some trends. Those harassed, in
comparison to the general survey population, showed a slight tendency
to have fewer years of GAO service; work with more men than women;
are in Band I; are subordinates, not supervisors; are younger; and are
single, divorced, or separated.

Both female and male respondents reported that harassment was not a
one-time-only or isolated incident. Employees were asked how often
they experienced sexual harassment, with possible responses ranging
from “never” to “once a week or more.” Females and males reported
that the behaviors most likely to be repeated were unwanted sexual
teasing, jokes, remarks, or questicns, and unwanted sexual looks or
gestures.h

SThis excludes actual or attempted rape or assault. See note 3.
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ChapLer 2
The Nature and Extent of Sexual Harsssment

Figure 2.5: How Often Victims |
Experienced the Indicated Behavior 100 Porcent
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Chapter 3

Employee Responses to Sexual Harassment

Most Employees Are
Aware of Formal
Actions, but Junior
Employees Are Less
Informed

To measure employees’ knowledge of formal actions available at GaD to
those who have been sexually harassed, the survey asked all respon-
dents which of the following actions were available at GAO:

(1) Requesting an investigation by my agency;

(2) Requesting an investigation by an outside entity [i.e., Personnel
Appeals Board (PaB);

(3) Filing a grievance or adverse action appeal;
(4) Filing a discrimination complaint; and

{5) Filing a complaint through special channels set up for sexual harass-
ment complaints.

For three of the four actions available at Gao, at least 69 percent of
female and 78 percent of male respondents indicated they were aware of
the availability of these actions. For the fourth action—requesting an
investigation by an outside entity—only 59 percent of both female and
male respondents indicated they were aware of its availability at Gao.
Although Gao does not have a special system for sexual harassment
complaints, 38 percent of all respondents answered “'yes,” this action is
available at Gao.

Male and female respondents generally had the same level of awareness

for each response. The one major exception was in requesting an investi-
gation by Gao: 69 percent of female and 80 percent of male respondents

indicated they were aware of the availability of this action.
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Chapter 3
Employee Responses to Sexual Harassment

Figure 3.1: Respondents Who Belleve
the Indicated Action Is Available at GAQ

100 Percent

The data indicate that a lower percentage of junior employees than
senior employees are aware of formal actions available at cao. For
example, while 88 percent of the “Band III and above” respondents indi-
cated they were aware one could request an investigation by Gao, only
51 percent of the respondents in grades GS-1 through GS-8 indicated
similarly. Similarly, while 66 percent of the “Band Ill and above”
respondents knew one could request an investigation by an outside
entity, only 49 percent of those in grades 1 through 8 were aware one
could make this request.
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Figure 3.2: Respondents Who Believe
the Indicated Action Is Available at GAQ

Many Do Not Believe
Formal Actions Are
Effective

100  Percant

| I

Survey participants were asked to indicate the effectiveness of the
formal actions, ranging from “‘very effective'’ to “'not at all effective”
and including a "do not know" category.’ The survey results indicate
that women have less confidence in the effectiveness of each formal
action than men. Between 43 and 49 percent of the women rated the
actions somewhat or very effective. On the other hand, between 53 and
59 percent of the men rated the actions at least somewhat effective.

'WAC did not analyze the responses on the effectiveness of special channels since this action is not
available at GAQ.
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Figure 3.3: Respondents Who Consider
the indicated Action Effective, by
Gender

70 Percont

Note Compined respanses ol “very effective’” and ~somewhat effactive”

Of all grade and band levels, “Band III and above” employees indicated
the greatest confidence in each of the available formal actions. For
actions that are at least somewhat effective, their responses ranged
from 58 percent for requesting an investigation by an outside entity to
66 percent for requesting an investigation by Gao. Ratings by all other
grade and band levels ranged from a low of 46 percent of Band I respon-
dents who considered filing a grievance to be at least “"somewhat effec-
tive” to a high of 55 percent of all Band II respondents who considered a
GAO Investigation at least “somewhat effective.”
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Figure 3.4: Respondents Who Consider
the Indicated Action EHective, by Band/
Grade

70 Porcem

€0

50

40

10

- Band 11l & above

Mate Combinad responses of very effective’” and “semewhal effective”

Those who indicated they had been sexually harassed were less confi-
dent in the effectiveness of formal actions than the overall population of
respondents. For example, 53 percent of all respondents indicated a Gao
investigation is somewhat or very effective, whereas only 46 percent of
those identifying themselves as victims of harassment indicated simi-
larly. As in the general population of respondents, female victims
showed less confidence than male victims in the formal actions.
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Figure 3.5: Victims Who Consider the |
Indicated Action Effective 70 Percent
8o

Mote. Combuned respanses of “very effective” and “somewhal elactve

To obtain employees’ opinions on GAO efforts to stop sexual harassment,
Women Are Less Apt survey respondents were asked if they agreed that “GA0 makes reason-

Than Men to Agree able efforts to stop sexual harassment.” A much lower percentage of

That GAO Makes female (44 percent) than male (64 percent) respondents agreed or
strongly agreed with this statement. Respondents who experienced

Reasonable Efforts to sexual harassment were less likely to agree with the statement than the

Stop Sexual overall population of respondents.

Harassment
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Figure 3.6: Respondents’ Views on
Whether GAO Makes Reasconable Efforts
to Stop Sexual Harassment

Femala Wala

Respondems

| Disagree or suongly disagree
No apnian

- Agrea or strongly agree
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Figure 3.7: Victim3s' Views on Whether
GAQO Makes Reasonable EHorts to Stop
Sexual Harasament

I:I Disagree or stongly disagree

- Agres or strongly agres

All survey respondents were asked which of the following actions they
believed to be most effective for employees to take against those sexu-

Respondents Believe

the Most Effective ally harassing them:
Way to Stop | N
Harassment Is to Take (7 '80rms e benavior

Direct Action (2) Avoiding the person(s);
(3) Asking or telling the person to stop;
(4) Threatening to tell or telling other workers;
(5) Reporting the behavior to the supervisor or other officials;

(6) Filing a formal complaint;
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(7) There 15 very little one can do to stop others from bothering them
sexually: and

{8) None of the above.

Respondents could mark more than one action.? Both females and males
most frequently cited the following three actions as effective:

asking or telling the person(s) to stop,
reporting the behavior to the supervisor or other officials, and
filing a formal complaint.

Respondents did not select the passive actions (ignoring the behavior,
avoiding the person, and threatening to tell others). Only 2 percent of
the female responses and 1 percent of the male responses cited “there is
very little that employees can do to make others stop bothering them
sexually.”

“Since any respondent could mark more than one action, all percentages are of responses—nol
surveys—and are drawn from 1,562 female and 2,081 male respondents. The female and male
responses were analyzed ag sepurate groups.
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Figure 3.8: Respondents’ Views on
Actions’ Effectiveness in Stopping
Sexual Harassment

Victims of Sexual
Harassment Rarely
Take Formal Actions

30 Percant

16

10

[
-M-H!e

Naote The calegory ''none of the above™ @\ nol ghown, since o constituted onfy 0 3 percent of the female

and male respanses

Respondents who reported experiencing some form of sexual harass-
ment at least once were asked to mark the action(s) they took in
response to that harassment. Respondents could mark more than one
action.” The listed actions were

(1) 1gnored the behavior or did nothing;
(2) | avoided the person(s);

(3) I asked or told the person(s) to stop;

‘Sinee any respondent who had experienced some form of sexual harassment at least onee could
mark more than one action, adl percentages are of responses—no? surveyvs—and are drawn from 550
female and 211 male responses. Female and male responses were anulyeed separately
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(4_) I th.rea_tened to teIT or told ot-hers;
(5) I reported the behavior to the supervisor or other officials;
(6) I made a joke of the behavior;

(7) | went along with the behavior;

(8) I transferred, disciplined, or gave a poor performance rating to the
person;

(911 did something other than the actions listed above.

Both females and males most {requently reported taking the following
actions:?

« ignored the behavior or did nothing,
- avoided the person(s), and
- asked or told the person(s) to stop.

*We did not include our analysis for the last two listed actions. In reviewing the written comments on
the last page=s of the survey, we found that some respondents had misinterpreted acton #8. The
written comiments did not reveal enough information to analyze action #45. [n addition, few persons
selected these actions.
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Figure 3.9: Actions Victims Took in
Response to Sexual Harasament

Only 17 individuals who identified themselves as vietims of sexual har-
assment reported taking formal actions. Thirteen of these individuals
provided more information on the formal actions taken. On the survey,
these people were asked how GA0 management responded to those
actions.® The survey results showed the following:

seven responses (35 percent) indicated GA0 management was hostile or
acted against the victim,

five responses (25 percent) were that Gao did nothing,

three responses (15 percent) were that Gao acted against the harasser,
two responses (10 percent) were that a0 found the charge to be true,

“Since more than one GAQ response could be marked, all percentages reported are of Fesponses—not
surveys. The responses are from [3 individuals whe marked g totad of 20 GAQ management
respinses,
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Victims Often
Disagreed on the
Effectiveness of
Various Actions
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two responses (10 percent) were that the victim did not know whether
management did anything, and
one response (5 percent) was that the action was still being processed.

Victims were asked to cife their reasons for not taking formal actions.”
Both female and male respondents most frequently cited the same two
reasons for not taking formal actions:

saw no need to report it (25 percent of fernale and 38 percent of male
responses), and

thought it would make "my work situation unpleasant™ (22 percent of
female and 15 percent of male responses).

Female respondents also indicated that they were concerned reporting
harassment would be held against them {14 percent of responses) and
that they did not think anything would be done (14 percent of
responses). Male respondents also reported that they did not want to
hurt the person who bothered them {13 percent of responses) and did
not think anything would be done (11 percent of responses).

Those who identified themselves as victims of sexual harassment were
asked to rate the effectiveness of the actions they took to stop the har-
assment. Victims often disagreed on which actions made the situation
better, worse, or made no difference. Overall, female victims were more
apt than male victims to indicate that the actions made things worse or
made no difference.

The actions on which female and male victims differed the most were
{1) reported behavior to supervisor or other official and (2) went along
with the behavior. Male victims indicated that reporting the behavior
rarely made things better, whereas 39 percent of the female responses
indicated this action improved the situation.” Conversely, 31 percent of
the male victims' responses indicated that going along with the behavior
made things better, whereas only 8 percent of female responses indi-
cated this action improved the situation.

“Since any respondent coutd mark more than one reason, all percentages are of responses—not
surveys—and are drawn [rom (28 female and 204 male respondents. Female and male responses
were analyzed as separale groups.

“While the pereentages are substantially different for female and male responses, note that there
were only 10 male responses for this action.
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Figure 3.10: Female Victims™ Views on
the Etfectiveness of Actions They Took
to Stop Sexual Harassment

Female and male responses indicate the actions most likely to improve
the situation are {1) asking or telling the person to stop and (2) avoiding
the persorn.

Actions

E Mads thinga worse

Made no diterenca

- Mada things beter

Note" Following are 1ne number of responges for each action, lrom Ieft 1o nght on tha hgure: 347, 247,
192,84 70, 112 and 37
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Figure 3.11: Male Yictims’ Yiews on the
Effectiveness of Actions They Took to
Stop Sexual Harassment

Many Are Unaware of
Actions GAO Has
Taken

Percent

Made no difference

- Made thinga barter

Nota. Follewing are the number of respongas for each actlion. from left to right on the figura: 145, 61, 44,
6,10, 31, and 26.

Survey respondents were asked which of the following actions they
betieved Gao had taken to reduce sexual harassment that might have
occurred in the workplace:

(1) Establishing policies prohibiting sexual harassment;

(2) Providing swift and thorough investigations of complaints;

(3) Enforcing penalties against managers who allow that behavior to
continue;

(4) Enforcing penalties against sexual harassers;
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(5) Publicizing availability of formal complaint channels;

{6) Providing counseling services for vietims of sexual harassment;
(7) Providing awareness training for employees;

(8) Providing awareness training for managers and EEO officials; and
(9) Other.

A large percentage of respondents—over 67 percent of female and male
respondents—did not know if GA0 had taken the following four actions:

providing swift and thorough investigations of complaints,
enforcing penalties against managers who allowed that behavior to
continue,

enforcing penalties against sexual harassers, and

providing counseling services for victims.

For each of the remaining four actions,?® a lower percentage of female
than male respondents indicated they believed Gao had taken the action:

establishing policies prohibiting sexual harassment,

providing awareness training for employees,

providing awareness training for managers and EEO officials, and
publicizing availability of formal complaint channels.

*we did not analyze answers for the last action (“other’’ ) because 45 percent of the 3,716 Strveys
returned did not include a response to this item.
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Figure 3.12: Respondents Who Believe
GAO Has Taken the Indicated Action

I:‘ Famale
B

Respondents were also asked to rate the effectiveness of the actions on a
scale ranging from "very effective” to "'not at all effective” and
including “'do not know' and "‘not applicable.” Understandably, for
those four actions of which few respondents were aware, a high per-
centage of respondents indicated they did not kaiow the effectiveness of
the actions. Of the remaining four actions, a lower percentage of female
than male respondents rated the following actions at least sornewhat
effective:

providing awareness training for employees,

providing awareness training for managers and EEO officials,
establishing policies prohibiting sexual harassment, and
publicizing availability of formal comptaint channels.
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Figure 3.13: Percent of Respondents
Who Rated the Indicated Action

Effective.
[ roroe |
B e
Note. Combened responses of “very effective” and “somewhat etfective
s At Those who reported experiencing sexual harassment were asked
Few Victims P P &

. through a number of questions to indicate (1) how the harassment
EX’perleIlCGd Reduced affected their job performance; (2) if they had received medical atten-
Productivity tion or emotional counseling; and (3} if they had used any sick leave,

annual leave, or leave without pay as a result of the harassment.

Of those answering the question, 16 percent (126 respondents) reported
that their productivity was reduced at least slightly. Further, 3 percent
{24 respondents) indicated they received medical assistance. emotional
counseling, or both; 7 percent (51 respondents) took some sick leave; 7
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percent (51 respondents) taok some annual leave; and less than 1 per-
cent (3 respondents) took leave without pay ?

"Or the 900 respondents who ndicated they had experienced sexual harassment, 16 percent (on each
guestion ) did not answer the questions on reduced productivity and on medical assistance and emo-
tronal counseling; 17 pervent (on each gquestion ) did not answer the questions on sick leave, annual
leave, and leave without pay.

Page 41 GAO/WAC




Appendix [

1980 EEOC Guidelines on Sexual Harassment!

(a) Harassment on the basis of sex is a violation of Section 703 of Title
VII. Unwelcome sexual advances, requests for sexual favors, and other
verbal or physical conduct of a sexual nature constitute sexual harass-
ment when

(1) submission to such conduct is made either explicitly or implicitly a
term or condition of an individual's employment,

{2) submission to or rejection of such conduct by an individual isused as a
basis for employment decisions affecting such individual, or

(3) such conduct has the purpose or effect of unreasonably interfering
with an individual’s work performance or creating an intimidating,
hostile, or offensive working environment.

(b) In determining whether alleged conduct constitutes sexual harass-
ment, the Commission will look at the record as a whole and at the
totality of the circumstances, such as the nature of the sexual advances
and the context in which the alleged incidents occurred. The determina-
tion of the legality of a particular action will be made from the facts, on
a case by case basis.

{c) Applying general Title VII principles, an employer, employment
agency, joint apprenticeship committee or labor organization (herein-
after collectively referred to as “‘employer’) is responsible for its acts
and those of its agents and supervisory employees with respect to
sexual harassment regardless of whether the specific acts complained of
were authorized or even forbidden by the employer and regardless of
whether the employer knew or should have known of their occurrence.
The Cornmission will examine the circumstances of the particular
employment relationship and the job functions performed by the indi-
vidual in determining whether an individual acts in either a supervisory
or agency capacity.

(d) With respect to conduct between fellow employees, an employer is
responsible for acts of sexual harassment in the workplace where the
employer (or its agents or supervisory employees) knows or should have
known of the conduct, unless it can show that it took immediate and
appropriate corrective action.

I'This Information [s Taken Directly From the EEOC Guidelines, Under Title VI{ of the Giwil
Rights Act. 42 U.S.C. 2000¢ el seq. (45 Fed.Reg. 74676. November 10, 1950) See 29 CFR Part
1604 -Guidelines on Discrimination Because of Sex, 1604.11 Sexual Harassment.
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(e} An employer may also be responsible for the acts of non-employees,
with respect to sexual harassment of employees in the workplace, where
the employer (or its agency or supervisory employees) knows or should
have known of the conduct, and fails to take immediate and appropriate
corrective action. In reviewing these cases the Commission will consider
the extent of the employer’s control and any other legal responsibility
which the employer may have with respect to the conduct of such non-
employees.

(f) Prevention is the best tool for the elimination of sexual harassment.
An employer should take all steps necessary to prevent sexual harass-
ment from occurring, such as affirmatively raising the subject, expres-
sing strong disapproval, developing appropriate sanctions, informing
employees of their rights to raise and how to raise the issue of harass-
ment under Title VII, and developing methods to sensitize all concerned.

(g) Other related practices: Where employment opportunities or benefits
are granted because of an individual’s submission to the employer's
sexual advances or requests for sexual favors, the employer may be
held liable for unlawful sex discrimination against other persons who
were qualified for but denied that employment opportunity or benefit.
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EEOC: Policy Guidance on Sexual Harassment

Follownng 1s the text of a March 19,
1990, policy guide wssued to EEOC feld
office persomnel tha! defines sexval ha-
rassmen! and establishes employer Habil-
ity in light of recent court decisions This
policy statement replaces one (ssued Oc-
tober 17, 1988,

EEOC POLICY GUIDANCE

Subject Matter

This documen: provides guidance on
defining sexual harassment and estab-
lishing employer liability in light of re-
Cenl cases,

Section 703(s){1) of Title VII, 42 U.S.C.
§2000e-2(a) provides:

11 shell be an onlawful employ-
ment practice for an employer —
... to fail or refuse to hire or to
discharge any individuzl, or oth-
erwise to discriminate against any
individual with respect to his com-
pensation. terms, conditions, or
privileges of employment, because
of such individual’s race, color, re-
ligion, sex, or national origia[.]

Ip 1980 the Commission issued guide-
lines declaring sexual harassment a vio-
lation of Section 703 of Title VII, estab-
lishing eriteria for determining when un-
welcome conduet of a sexpal nature
constitutes sexual harassmenot, defining
the circumatances under which an em-
ployer may be held liable, and suggesting
affirmative steps -an employer should
take Lo prevent sexual haramsment See
Section 1604.11 of the Guidelines on Dis-
crimination Because of Sex, 29 CF.R.
§1604.11 (“Guidelines"”) [403:213]. The
Commission has applied the Guidelines
in its enforcement litigation, and many
lowar courts have relied oo the Guide-
lines.

The issue of whether pexual harass-
ment violates Title VII reached the Su-
preme Court in 1986 in Mertor Savings
Bank v. Vinsom, 106 S.Ct 2399, 40 EPD
$36,159 (40 FEP Cases 1822] (1986). The

Court affirmed the basic premises of the
Guidelines as well a2 the Commission’s
definition. The purpose of this document
is to provide gmidacce ob e roliowing
18sues 1n light of the deveioping 1aw after
Yingon;

— determining whether sexual

conduct ia "unwelcome;"

— evaluating evidence of harass-

ment;

— determining whether a work

epvironment is sexually “hostile;”

— holding employers liable for

sexual harassment by sapervisors;

and

- evaloating preventive and re-

medial action taken in response to

claims of sexual harassment.

BACEGRQUND
A_ Definition

Title V1] does not proscribe all conduct
of 8 sexua! nature in the workplace. Thus
it is crudal w clearly defioe sexual ha-
rassment: only unwelcome sexual con-
duct that is a term or condition of em-
ployment constitotes s vieolation. 29
C.F.R. §1604.11(a). The EEQOC's Guide-
lines define two types of sexual harass-
ment “quid pro quo” and “hoatile envi-
oronment.” The Guidelines provide that
“unwelcome” sexual conduct constitutes
eexual harassment when “submission to
such conduct is made either explicitly or
implicidy a term or condition of an indi-
vidual's emplovment,” 29 C.F.R.
§1604.11¢a)(1). “Quid pro quo hsrass-
ment” occurs when “submission to or re-
jection of soch conduct by an individusl
is used as the basis for employment deci-
sions affecting such individual” 29
C.F.R. §1604.11(a}(2).! The EEQC's

iSee. eg. Millrr . Bank of America, 600 F 2d 211,
20 EPD 130,086 [20 FEF Cases 452} (th Cir. 1979)
(plaintifl discherged when she refused o cooperate
with her soperrizor’s sexual advancesy, Sermes ©
Comtir, 56] F24 %3, 14 EPD 17755 |15 FEP Cases
345 ¢0D.C Cir. 1977) (plainuff s job zbolisbed afier

4-9%0 Publwbed by The Buresu of Navess) Affain. loc. 19
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Guidelines also recognize thet unwel-
come eexual conduct that “unreasonably
interfer{es} with an individual's job per-
formance” or creates am “intimidating,
hostile, or offensive working enviren-
ment” can constitute sex discrimination,
even if it lexds to no tangible or ecanomic
job consequences. 26 C.F.R. {§1604.11
{2)(3).7 The Supreme Court's decision in
Vinsor establisbed that both types of
sexual barassment are actionable under
section 708 of Title VII of the Civil
Rights Act of 1964, 42 U.5.C. §{2000e-2(a),
as forms of sex discriminalion.

Although “quid pro quo” and “hostile
environment” harassment are theoreti-
cally distinct claims, the line between the
two i3 not always clear and the two
forms of harassment often occur togeth-
er. For example, an employee's tangible
job conditions are affected when a sexu-
ally hostile work environment results in
her constructive discharge.? Similarly, a
supervisor wheo makes sexual advances
toward a subordinate employee may
she refused to aubmit Lo her supervisor’s sexual ad-
vances ). Williams T, Saxbe, 413 F Supp. 665, i1 EPD
10,640 [12 FEP Cawes 1093] {D.D.C. 1976}, recd and
remandad on ofher grounds sub mom Filliams v,
Bell. 567 F.24 1240, 17 EPD 8605 {17 FEP Cases
1662] (D.C. Cir. 1978), on rrmand sub nom Wilhams
o Ciriletri, 487 F5upp. 1387, 23 EPD 30,916 {22 FEP
Cases 1311](D.D.C 1980) (plaintff reprimacded and
eventually wrmipatwed for refusing to submil to ber
scpervisor's sexnal demands).

2S¢ wp. Kotx v Dole 709 F.2d 251, 32 EPD
133.630 [31 FEP Casas 15373] (4th Cir. 1983 (pluin-
tifTs workplace pervaded with sexual slur, insult.
and innuende and plaloGHl sobjected to verbal sexusl
harassment consisung of extremely cuigar and of-
fensive sexua)ly related epithewsy, Henaon v, Ciry of
Dundeq. 682 F.2d 897, 20 EPD $32983 |29 FEP Cases
A7) (11th Clr, 1982) (plaintifls supervisor subjeried
her to cumerous harangues of demesning sexusl in
quiries and vulgurites and repeated requests 1hat
she have sexynl pelations with him); Bundy v Jack-
aom, 64] F24 534, 24 EPD 191,419 [2¢ FEP Cases
1155] {D.C Clr 1981 (plalntiff aubjected 1o sexual
propoaltioms by sopervisors. and sexeal intimidation
uag “sandard opersating procedure” in workplace).

3o avoid cumbersome use of both masculine and
fem:nine pronouns, Lthis documeny will refer to ba-
rasscry as makes and vicums as femates. The Com-
Miskion Tecognites. howgver, Lhat men may also be
vicums and women may alna br harsasers

TEXT OF POLICY STATEMENTS

No. 645

commuanicate an implicit threat to ad-
versely affect her job status if she does
not comply. “Hostile environment”™ ha-
rassment may acquire characteristics of
“quid pro quo” barassment if the offend-
ing supervisor sbuses his authority over
employment decisions to force the victim
to endure or participate in the sexual
conduct. Sexnal harassment may
culminate in a retaliatory discharge if &
victim tells the harasser or her employer
she will no longer submit to the harass.
ment, and is then fired in retaliation for
this protest. Under these circumnsiances
it would be appropriste to conclude that
both harassment and retaliation in vio-
lation of section 704(a) of Title VII have
occurred.

Distinguishing between the two types
of harasament is necessary when deter-
mining the employer's Lability (see infra
Section D). But while categorizing sexual
harassment as “quid pro quo,” “hostile
environment,” or both is useful analyti-
cally these distinctions should not limit
the Commission’s investigations,*
which generally ghould consider all
available evidence and testimony under
all possibly applicable theories®

4For a description of L respectve roles of the
Commissloo and other [ederal agencies in {avestigac-
ing complaicts of discrimioadon io the faderal wec-
tor. see 29 CFR 1613216 [402632)

31n a subsection eptitiad “Other related practices.”
the Guidellnes also provide that where an employ-
ent oppornity or berufit i3 granted becaowt af an
individual's “submizsion Lo the employer’s soxaal ad-
vances or requesta for seacal favory,” the employer
may be linble for uniawful sex discrimlnation
agninst others who wers quallBed for but wers de-
nied the opportunity or benefit. 29 CF R $1604.11(g).
The law is onsettled as to whan & Ticle VII violation
can be established iz these circumatapces. See
DrCratio v. Wamichentar County Madical Conter. 807
F.2¢ 304, 42 FPD %36,788 (42 FEP Cases $21] (2d Cir.
1086}, cert. demied. 108 5.Ct B9, 44 EPD 135,428
(1987, Xvme . Polmer. T8 F24 78, 20 EPD) 135,508
{39 FEF Cases §77] (D.C. Cir. 1985}, dacimon o re-
mand, 641 F Sapp. 136, 40 EPD 196,245 (DD.C. 19045
Broderck o, Ruder, 46 EPD 137,983 [48 FEP Cases
2221 {DD.C 1988); Miler v Aluminvum Co gf Amem-
co. 679 FSopp. 495, 50001 (&8 FEP Cases 1773}
(W.D. Pu), afd mam, Mo KB-3099 (3 Cir. 1968).
Howewer, the Commisaslon reccoly analyusd the in-

-9 Falz Lmgbrywest Prasicm 10
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B. Sepreme Court's Decislon in

Vinson

Memiior Saring Bank v. Vinson posed
three questions for the Supreme Court:

(1) Does unwelcome sexual behav-
jor that creates a hostile workiag
environment copstitute employ-
ment digcrimination on the basis
of sex:

(2) Can s Tite VI! wiolation be
shown when the district court
found that any sexual relationship
that existed between the plaintifl
and her supervisor was a "volun-
tary one'”; and

{3) Is an employer strictly liable
for an offensive working environ-
ment created by a supervisor's
sexual advances when the employ-
er does not know of, and could pot
reasonably have known of, the su-
pervisor's misconduct.

1} Facts — The plaintifi had alleged
that ber supervisor constently subjected
her 1o sexual harassment both during
and after business hours, on and off the
employer's premises; she alleged that he
forced ber to have sexup! intercourse
with him on numeroas cceasions, fondled
her in front of other employees, followed
her inte the women's restroom and ex-
posed himself 1o her, and even raped her
on several occasions She alleged that she
submitted for fear of jeopardizing her
empioyment. She westified, however, that
this conduct bad ceased almost a year
before she first compiaired in any way,
by filing a Title VII suit; her EEOC
charge was filed later (see infra at n.34).
The superviser and the employer denied
al) of her allegations and claimed they
were {abricated in response 10 a work
dispute.

2} Lower Courts' Deririons — Af-
ter trial, the district court found the
plaintiff was not the victim of sexual ha-
rassment and was not reguired to grant
sexual favors as a condition of employ-

wwes in lu “Policy Goldasee an Employer Linbility
Under Titie V1 for Sezual Faveritiom” dated Jaco-
ary 1990,
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ment or promotion. Vinson v. Taplor, 22
EFPD 930,708 [23 FEP Cases 37] (D.D.C.
1880). Without resclving the conflicting
testimony, the district coort found that
if & sexual relationship had existed be-
tween plaintifl and ber supervisor, it was
“a voluntary one ... having nothing to
do with her continued employment" The
district court nonetheless went on to
hoid that the employer was not liable for
its supervisor's actions because it had ne
notice of the alleged sexual harassment:
although the emplover had a policy
agsinst discrimination and an internal
grievance procedure, the plaintif had
never lodged a complaint.

The court of appeals reversed and re-
manded, holding the lower eourt should
have considered whether the evidence es-
tablished a violation under the "hostile
environment” theory. Vinsom vw. Taplor,
753 F.2d 141, 36 EPD {34,949, [36 FEP
Cases 1423] denial of rehecring en bane,
760 F2d 1330, 37 EPD 135,232 [37 FEP
Cases 1266] (D.C. Cir. 1985). The court
ruled that 2 victim's “voluntary"” sub-
mission to sexual advances has “no ma-
teriality wbatscever” to the proper in-
quiry: whether “toleration of sexual ha-
rassment [was] a condition of her
employment.” The court further held
that an employer is absolutely liable for
sexual harassment comminad by a su-
pervisory employee, regardless of wheth-
er the emplover actually knew or reason-
ably could hzve koown of the miscon-
duet, or would have disapproved of and
stopped the misconduct if aware of it.

3) Supreme Court’'s Opinion — The
Supreme Court agreed that the case
should be remanded for consideration
under the “hostile environment” Lheory
and held that the proper inquiry focuses
on the "unwelcomenesa” of the conduct
rather thar the “voluntariness” of the
vietim's participation. But the Court
held that the court of appeals erred in
concluding that employers are always
aotomatically liable for sexual harass-
ment by their supervisory employees.

~w Pubiished by Thae Buress of Nedenal Afun, lac 3]
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a) “Hostile Environment” Viclates
Title VII — The Court rejected the em-
ployer's contention that Title VII probib-
ites only discrimipation that canses “eco-
nomic” or “tangible” injury: “Title VI
aflords employees the right to work in an
environment free from discriminatory
intimidation, ridicule, and insuit”
whether based on sex, race, religion, or
national origin. 106 S.Ct. at 2405, Ralying
on the EEOC's Guidelines’ definition of
barassment.® the Court held that a
plaintiff may establish a violation of Ti-
te VII "by proving that discrimination
based on sex has created a hostile or abu-
sive work environment." Jd The Court
quoted the Eleventh Circuit’s decision in
Henson v. City of Dundee, 682 F.2d B97
902 29 EPD 932,993 [20 FEP Cases 787)
(11th Cir, 1982):

Sexual harassment which creates
a hostile or offensive environment
for members of one sex is every bit
the arbitrary Darrier to sexual
equality at the workplace that ra-
¢ial harassment is to raciai equal-
ity. Surely, a requirement that a
man or woman run a gauntlet of
sexual abase in return for the
privilege of being allowed to work
and make a living can be as
demeaning and disconcerting as
the harshest of racial epithets.
106 S.Ct. at 2406. The Court further held
that for harassment to violate Title V11,
it must be "sufficiently severe or perva-
sive ‘to alter the conditions of {the vic-
tim's] employment and ereate an abusive
working environment.,'"” Jd. (quoting
Henson. 682 F.2d at 94).

b) Conduct AMust Be “Unwel-
come” — Citing *he EEQOC's Guidelines,
the Court said th- gravamen of a sexual

The Cour siated that the guidelines, = while not
contrelling upon the courts by reason of Lbeir an-
thority, do comstitute » body of ¢xperlence and in-
formed judgment w which courts and litiganme may
properiy resort {or guidance 7 Urmsom, 106 SCL ar
1405 [quoting Gewsrnd Electric Co r, Gdberr, 429
U.S 125, 141-42,12 EPD 111240 |13 FEP Cumes 1657)
{19761, quoting 1n wrn Shudmare v 5uAft ¢ Co. 323
US. 134 (19%44))
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harassment cigirn is that the alleged sex-
oal xdvances were "oopwelcome.” 106
5.CL at 2406. Therefore, “the fact that
sex-related conduct was ‘voluntary,' in
the sense that the complainant was not
forced to participaie against her will, is
pot & defense to a sexusl herassment suit
brought under Title VI] .... The correct
inquiry iz whether {the victim} by her
conduct indicated that the alleged sexual
advances were unwelcome. not whether
ber actual participation in sexual inter-
course was voluntary.” Jd Evidence of a
complainant's sexually provocative
apeech or dress may be refevant in deter-
mining whether she found particular ad-
vances unwelcome, but should be admit-
ted with caution in light of the potential
for unfair prejudice, the Court held.

c) Employer Liability Eastablished
Under Agency Principles — On the
guestion of employer liability in “hostile
environment” cases, the Court agreed
with EEOC's position that agency prin-
ciples should be used for guidanee, While
dezlining to issue m “definitive rule on
employer liability,” the Court did reject
both the eourt of appeals’ rule of auto-
matic liability for the actions of supervi-
sors and the employer's position that no-
tice is always required. 106 S.Ct. =t
2408-08.

The fallowing mectiops of this decu-
ment provide guidance on the issues ad-
dressed in Vinson and subsequent cases,

GUIDANCE

A. Determining Whether Sexusl
Conduct Is Unwelcome

Sexual harassment is “unwelcome ...
verbal or physical conduct of a sexual
nature. ...,” 20 C.F.R. §1604.11(a). Be-
cause sexual attraction may often play a
role in the day-to-day socigl exchange be-
tween employees, "the distinction be-
tween invited, uninvited-hut-welcome,
offensive-bot-tolerated. and Aatly re-
jected” sexual advapces may well be diffi-
cult wo discern. Barnes v. Costle, 561 F 24
983, 999, 14 EPD 17755 [15 FEP Cases
3451 {D.C. Cir. 1977) (MacKirnon J., con-



Appendix O
1990 EEOC Policy Guidance on
Sexunl Harassment

No. 645

curring). But this distincton is essential
because sexual conduct becomes unlaw-
ful only when it is unwelcome. The Elev-
enth Circnit provided a general definition
of "unweleome conduct” in Henson v.
City of Dundee, 682 F2d at'903: the chal-
lenged conduct must be unwelcome “in
the sense that the employee did not solie-
it or incite it, and in the sense that the
employee regarded the conduct as unde-
sirable or offensive.”

When confronted with conflicting evi-
den¢é as to welcomeness, the Commie-
sion looks “at the record as a whole and
at the totality of ecircumstances. ..."” 29
C.F.R §1604.11(b), evaluating each situs-
tion on a caee-by-case basis. When there
is some indication of weleomeness or
when the credibility of the parties is at
issue, the charging party’s claim will be
conasiderahly strengthened if she made a
contemporaneous complaint or protest’
Particularly when the alleged harasser
may have some reason (e.g., a prior con-
sencual relationship) to believe that the
advances will be welcomed, it is impor-
tant for the victim to cornmunicate that
the conduct is unwelcome. Generally, vie-
tims are well-advised to assert their
right to a workplace free from sexual ha-
rassment. This may stop the harassment
before it becomies more seripus. A con-
temporanequs comiplaint or protest may
zlzo provide persuasive evidence that the,
sexual harassment i fact occurred as al-
leged (see (nfra Section B). Thus, in in-
vestigating sexual barassment charges,
it is important to-develop detailed evi-
dence of the circumstances and nature of
any such complaints or protests, whether

"For a complaint to be “cohtemporsoesus,” it
mhould be made while the harnasment |1 ongoing or
shorly after [t has exnped. For example, s victim of
“hostile eavirgnment™ harmasment who resigns ber
job braupr working conditiont have becorne intoler-
sble would be considered w have made 8 ntempo-
raneous complalat if she notfiad the employer of the
barassment at the time of ber departore or sbortly
thereafter. The employver has » duty 1o [ovenigats
and. if it Gnds the sllagntions trow, 1o take remedial
acticn iocludlag affering reinstaternent (s infra
Section Ei

4-90 Poblabad by Tha Burms of NaGena! Allair lpc,
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to the alleged haraaser, higher manage-
ment, co-workers or others?

While & complaint or protest is helpfol
to a charging party’s case, it ia not a
necessary element of the elaim. Indeed,
the Commission recognizea that victims
may fear repercussions {rom com-
plaining sbout the harasement and that
such fear may explain a delay in oppos-
ing the conduct. If the victim failed Lo
complain or delayed in complaining, the
investigation must ascertain why. The
relevance of whether the victim has com-
plained varies depending apon "the na-
ture of the sexual advances and the con-
text in which the alleged incidents oc-
curred.” 29 CF.R. §1604.11(b}.?

Example — Charging Party (CP)
alleges that her supervisor sub-
jected her to unwelcome sexnal
advances that created a hostile
work environment. The investiga-
tion into her charge discloses that
her supervisor began making in-
termuttent sexual advances to her
in June, 1887, but she did not com-
plain to management ahout the
harassment. After the harassment
continued and worseped, she filed
a charge with EEOQC in June, 1988,
There is no evidence CP welcomed
the advances. CP states that she

—

BEwen when unwelcomenes is oot st issue, the io-
ventigatiop should develop this evidenoe In order to
aid o making eredibility determinations (see 1nfru
p. 12).

%5 victim of baraszmenr need not always confront
ber barasser directly 30 lang as her copduct demon-
atraves the harasser's behavior iy urwelcome See.
eg. Lipsert v. Univernty of Puerc Ruwo, 864 F 24
Bl 896, 4k EPD 138.393 (1at Cir 1788, ("In some
{nstances a woman may have the responsibility for
telling the man directly 1bat his comments or con-
duct is unweleome. In other imslances, however, »
woman's consisunt failure w respand Lo sugpestive
COMTRATE OF gedtures may be mufficient Lo commuei-
catr that the maa’s conduct is gnwelcome”); Com-
mission Dacision No. B4-1, CCH EEOC Decisions
95839 (although charging parties did pot ecnfrooe
ihair wypervisor directly about his »exual remarks
and geciures for femr of lowing theit jobs. evidente
showing that they demonstrated through commenu
and aciiops that his oonduct was uowelcome was
sufficient w suppom s Ending of harassmens ).

GAO/ WAL
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feared that complaining about the
harassment would cause her to
lose her job. She also states that
she initially balieved she could re-
salve the situstion herself, but as
the harassment became.more fre-
quent and severe, she aaid she re-
alized that intervention by EEQC
was pecessary. The investigator
determines CP is credible and con-
cludes that the delay in com-
plaining does not undercut CP's
claim,
When welcomeness is at issue, the inves-
tigation should determine whether the
victim's conduct is eonsistent, or incon-
sistent, with her assertion that the sexu-
al conduct is unwelcome,1®
In Vinson, the Supreme Court made
clear that voluntary submission to sexu-
a) conduct will not necessarily defeatr a
ciaim of sexual harassment. The correct
inquiry “is whether (the employee] by her
conduct indicated that the alleged sexusl
advances were unwelcome, not whether
her actua) participation in sexual inter-
course was voluntary.” 106 S.CL at 2406
(emphasis added). See also Commission
Decision No. 84-1 (“acguiescence in sexu-
al conduet at the workplace may not
mean that the conduct is welcome to the
individual’).

mlnvn'liguun and triers of fact rely on objective
evidence, rather Lhan subjective, uncommucnicated
fechngs For example, in Lkaruk v Maognenum
Elecirem, 33 EPD $34.087 (31 FEP Capex 1313 (D.N 3.
19834, the courl rejetied the plalon s claim that she
was sexcally haraspsed by her co-worker's ianguage
and gesiures, although she indicatsd lo her personsl
diary that she d:d not welcome the banLer, che made
no chjeclion and indeed appeared 1o join 18 "% one
of the boys.” Jd st 22118, [ Sardigal ¢ St Lowu
Nanona! Sterbpards Co., ¢1 EPD 136,613 [42 FEP
Caser 107] (5D 1. 19861, the plaintiffs allegaton
was [pund nol credible because sbe visited her al-
laged harasser at the houpital and a1 hie brother’s
home, and allowed bim to come into ber home alone
al night alter Uhe alkeped harassment oexurred. Sim-
ilarly, in Ure Vinson cane the district court poted the
plaiouf had rwice refussd transfers to other offices
locatad nway from the alleged harnaser. {In s paric-
ular charge, the significance of & charging party's
refusing an offer w0 trander will depend upan ber
rexsons for doing 3a.)

TEXT OF POLICY STATEMENTS
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In some cases the courts and the Com-
mission have considered whether the
camplainant welcomed the pexusl con-
duct by scting in @ sexvally aggressive
manner, uaing sexually-oriented lan-
guage, or solimting the sexual conduct
Thus, in Gan v. Kepro Cireuit Systems,
27 EPD 132,879 [28 FEP Cases 633] (E.D.
Mo. 1982), the plaintiff regularly used
vulgar language, initiated sexually-ori-
ented conversations with her co-workers,
nsked male employees about their mari-
tal sex lives and whether they engaged in
extramarital affairs, and discussed her
own séxual encounters. In rejecting the
plaintifl’s claim of “hostile environment”
harassment, the court found that any
propositions or sexual remarks by co-
workers were "prompted by her own sex-
ual aggressiveness and her omn sexually-
explicit conversations,” Jd at 23,6481
And in Vingon, the Supreme Court held
that testimany about the plaintifi's pro-
vacative dress and publicly expressed
sexual fantasies is not per se inadmissi-
ble but the trial court should carefully
weigh its relevance against the potential
for unfair prejudice. 106 S5.CL at 2407,

Conversely, octasional use of sexually
explicit language does not necessarily ne-
gate a claim that sexual conduct was nn-
welcome. Although a charging party's
use of sexual terms or off<olor jokes
may suggest that sexual comments by
others in that situation were not unwel-
come, more extreme and abusive or per-
sistent comments or a physical assault

Sy alss Frrgusun v El DuPomt deNemours
and Co.. 560 F Supp 1174 33 EPD 34,101 (11 FEP
Caxec T35) (D. Del. 1983/ ¢ "sexually nggressive con-
duct mnd explicit conversalion on the part of the
plaindfl may bar 8 cayse of action for [hoatile envi-
ropment | sexual barassment” |, Anchman o Burson
af Afirmanive Action, 536 F Supp. 1149, 1172, 30 FEP
Capes 1644 (M D Pa 19621 (where plainilll behaved
“ic & wery fliratious apd provecative meoper”
around the alleged harssser. wsked him  have din-
mer oL ber house on mevernl occaslots despite his
repeatad refusals, and continued to conduct erself
in & umiler manper after the alleged harassment
she could eol claim the alioged harsssment was un-
welcome ).

4-90 Fau Empioymeat Precuces b1
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w1i] not be excused, nor would ““quid pro
quo” harrasament be allowed.

Any past conduct of the charging
party that is offered o show “welcome-
neas’ must relate to the alleged harasser.
In Swentek v. L'SAtr, Inc., 830 F.2d 352,
557, 44 EPD 137.457 {44 FEP Cases 1805]
(4th Cir. 1987), the Fourth Circuit held
the district court wrongly concluded that
the plaintiff's own past conduct gnd use
of foul language showed that "she was
the kind of person who could not be of-
fended by such comments and therefore
welzomed them geperally,” even though
she had toid the harasser 1o leave her
alone. Emphasizing that the proper in-
quiry ig “whether plaintiff welcomed the
particular condurt in question from the
alleged harasser” the court of appeals
held that "Plaintiff"s use of foul language
or sexual 1npuendo in a consensual set-
ting does not waive ‘her legal protections
against unwelcome harassment.'” §30
F.2d at 557 (quoting Katz v. Dole, 709
F.2d 251, 254 n.3, 32 EPD %33,634%[31 FEP
Cases 1321) (4th Cir. 198311 Thus, evi-
dence concerning & charging party's gen-
eral character and past behavior toward
others has limited, if anv, probative val-
we and does not substitute {or 3 careful
examination of her behavior toward the
alleged harasser,

A more difficult situation occurs whern
an emplaves first willingly participates
in conduet of a sexual nature but then
cesses to participate and elaims that any
continued sexual eonduct has created a
hostite work eavironment. Here the em-
ployee has the burden of showing that
any further sexual conduct is unwelcome.
work-related harassment. The employee
must clearly notify the alieged harasser
that his conduct is no fonger welcome.!2

2|5 Commission Decision No. 84-1, CCH Employ-
muent Practices Guide %5639, the Comminsion found
thatl active participation in sexcal conduct ar the
workplace eg.. by “wsing dify remarks and wiling
dirty jokes,” may indicaie that the sexual advances
compluineg of were oot unwelcoms. Thus the Com-
mission found that no harassment oocurred with re
rpect 10 ah cnplovee whe had joined in the telling of
bawdy ;okes mnd Che yse of vulgar language during
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If the condoet sull continues, her failure
to bring the matter to the attention of
higher management or the EEQC is evi-
dence, though not dispaositive, that any
continued conduct is, in fact, welcome or
unrelated to work ' In any case, how-
ever, her refusal to submit to the sexyal
conduct cannot be the hasis for denyving
her an employment benefit or opportuni-
ty: that would constitute 2 “quid pro
quo" violation.

B. Evalnating Evidence of
Harassment

The Commission recognizes that sexu-
&l condoct may be private and unac-
knowledged, with no eyewitnesses. Even
sexual conduci that occurs openly in the
workplace may appear to be consensual.
Thus the resslution of a sexoal harass-
ment claim often depends on the credibil-
ity of the parties. The investigator
should question the charging party and
the alleged harasser in detail. The Com-
mission's investigation alse should
search thoroughly for corroborative evi-
dence of any nature® Supervisery and
managerial employees, as well as co-
workers, should be asked about their
knowledge of the alleged harassment
ber Brst two months on the fob, and failed to provide
subsequeni noticr that the conduct =ws 5a longer
weleome By artively participating in the conduct,
the charging party had crested the impressicn
smong her eo-workers thal she xelcorned the sert of
rexuslly arfented banter that she lazar asserted was
abjectisoable. Simply ceasing 10 participawr was in-
suffcient W thow the continuing sctivity wap ne
longer welcome 1o her. See afso Lofin-Bogye v. Ciry
of Meridian, 633 F.Supp, 1323. {1 FET Canes 522
1£.D Miss. 1986t (plaimif initially pardicipated in
ard initinwed some of the crude language 1hat was
grevalent on the job: if she later found such conduct
offensive, she should have conveved this by her awn
conduct and her renelion Lo her co-werkers' conducts.

B owever, if the haraasing puoeT~isor enguges in
conduct 1hat is saffcientiy pervasive and work-relas.
od. it may place tha emplover on notice that the
cenduct conptitytes harsssment.

Ay the conrt said in Hewsom . City of Dundi,
682 F2d a1t 912 n28 “In a case of alleged mexua;
barasament which iovalves clow questions of oredi-
bility wnd subjective lnlerpretation. the exirtenoe of
cortgbarative evidence or the lack thereof s Likely to
be cTucial.”

Published by The Burrau of Nagional Alfalr, Juc. 1%
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In appropriate cases, the Commission
may make & finding of haressment based
solely on the eredibility of the victim's
allegation. As with any other charge of
discrirnination, 2 victim's sccount must
be sufficiently detailed and internally
consisteni so 28 Lo be plausible, and lack
of corroborative evidence where such evi-
dence logically should exist would under-
mine the allegation.!* By the pame token,
a general denial by the alleged harasser
wil} carry little weight when it is contra-
dicted by other evidence.!®

Of course, the Commission recognizes
that a charging party may not be ahle to
identify witnesses to the alleged conduct
itself. But testimony may be obtained
from persons who ohserved the charging
party's demeapor immediately sfter an
alleged incident of harassment. Persons
with whom she discussed the incident —
such as co-workers, a doctor or a coun-
selor — should be interviewed. Other em-
ployees should be asked if they noticed
changes in charging party's behavior at
work or in the alleged harasser’s treat-
ment of charging party. As stated earli-
er. a contemnporaneous complaint by the

Yn Sardipal © St Lowu National Stockyards Ca.,
4] EPD 95,613 at 44,68 (42 FEP Cames 497} (S.D. 111
1985, the pluntifl, & waitreas, wiheged she was ba-
rasped over a perind of 7ine mobths ik & restauraot
at noontime, when there was s “conxtant flow of
waitresses of customers” around the aren where the
offcnses aliegedly took place. Her allegations were
nal crediwed by the district court becanst oo individ-
uals came forward with testimony w sopport ber.

It 12 important to explore al) avenues for obtaining
corrobarative evidmoc because courts may reject ha-
rassmenl claims due 1o lack of corroberauve evi-
dence See Holl . F.0. Thocker o, 24 FEP Cases
1499, 1503 (N.D. Ga 1980) {distriet judge did not
eredii plaintifTy testimony about sexusl advances
becauxe 11 was “virtually uncortobersted™); Newdhart
w. DH. Holmes Co. 21 FEP Cases 452 457 (ED. la
1879, qffd mem, B2 F.2d 1097 (5h Cir. 1980)
{pisintiMy account of mexual harasament rejected be-
cause "there is rot a scintilla of credible evidenee o
corrobornte [plaintifls version]').

TESer Commissian Decision No. RI-17. CCH EEOC
Decisions (1983) 5757 {violaton of Titke VI found
whery charging party alleged that ber supervisar
made repeated sexudl advances oward ber, sithaugh
the supervisor demied Lhe aliegutions, sLatements of
other rmployees supporied them)

TEXT OF POLICY STATEMENTS
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vietim would be persuasive evidence both
that the conduct occurred and that it
was unwelcome (see supre Section A). So
too is evidence that pther employees were
sexuslly harsssed by the same person.
The investigator should determioe
whether the employer was aware of any
other instances of harassment and if so
what was the reaponse. Whare appropri-
ate the Comrmission will expand the case
to include class claime.)”
Example — Charging Party (CP)
alleges that her supervizor made
gowelcome sexual advances
toward her on frequent occasians
while they were alone in his office.
The supervisor denies this allega-
tion. No ooe witneased the alleged
advances. CP's inability to pro-
duce eyewitnesses to the barass-
ment does not defeat her claim.
The resolution will depend on the
credibility of her allegations ver-
sus that of her supervisor’'s. Cor-
roborating, credible evidence will
establish her elaim, For example,
three co-workers state that CP
locked distranght an several occa-
sions after leaving the supervi-
sor's office, and that she informed
them oo those occcasions that he
bad sexually propositioned and
touched her. In sddition, the evi-
dence shows that CP had com-
plained to the general manager of
the office about the incidents socon
after they occurred. The cor-
roborating witness Lestimony and
her complaint to higher manage-
ment would be sufficient to estab-
lish her claim. Her allegations
would be further buttressed if oth-
er employees testified that the su-
pervisor propositioned them as
well.
If the investigation exhausts al! pos-
sibilities for ohtaining corroborative evi-

Ve complaints o the federal sector are goy-
erned by the requirements of 3% C.F.R 1617 Sub-
part F.

+-% Fair Empieymsm Pracices 26
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dence, but Gnds none, the Commission
may make a cause finding based solely on
8 reasoned decision o credit the charg-
ing party’s testimony.!?

In a "quid pro quo” case; a finding that
the employer's asserted reasons for ita
adverse action against the charging
party are pretextual will usually estab-
lish a violation.!” The investigation
should determine the validity of the em-
ployer's reasons for the charging party's
termination. If they are pretextual and if
the sexual harassment occurred, then it
should be inferred that the charging
party was terminsted for rejecting the
employer's sexual advances, as she
claims. Moreover, if the termination oc-
curred because the victim complained, it
would be appropriate to ind, in addition,
a violation of section T(M{a).

C. Determining Whether 2 Work
Environment Is “Hostlle™

The Supreme Court said in Vinson
that for sexual harassment to viclate Ti-
tle V11, it must be “sufficiently severe or
pervasive 'to alter the conditions of [the
victim’s] employment and create an abu-
sive working envircnment"' " 106 5.0t at
2406 (quoting Henson v. City of Dundee,
682 F2d at 904 Since “hostile environ-
ment” harassment takes a varietyéaf
forms, many factors may affect this de-
termination, including: (1) whether the
conduct was verba] or physical, or both:
(2) bow frequently it was repeated; (3)
whether the conduct was hostile and pa-
tently offensive; (4) whether the alleged
harasser was a co-worker or a supervi-
sor; (5) whether others joined in perpe-
trating the hargsament; and (6) whether

in Comminclon Brecision Ne. 82-13. CCH EEOC
Detlsinns 11983 $6832, the Commission suated that a
“bare mssertion” of sexosl baraxsment “cannol suand
withoat some factual wpperi™ To the extent thia
decinion suggests 8 changing party can never prevail
based poktly on the eredibility of ker own wmtimony,
Lhat decision bs overruled.

19%0¢ ap, Bundy v. Jacksom, 641 F2d 934, 953, 24
EPD 131,439 {24 FEP Cases 1185} (D.C. Cir. 1981),

- Published by The Bureso of Nalona) Afuirs. Inr.
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the harassment was directed at more
than one individual.

In determining whether unwelcome
sexus! conduct rises to the level of a
“hostile environment” in violation of T4-
tle VII, the central inguiry is whether
the conduct “unreasonably interfer{es}
with an individual's work performance”
or creates “an intimidating, hestile, or
offensive working environment."” 29
CF.R §1604.11(a)(3). Thus, sexual flirts-
tion or innuendo, even vulgar language
that is trivial or merely annoying, would
probably not establish a hostile environ-
ment.

1) Standard for Evaluating Ha-
ragsment — In determining whether
haragsment is sufficiently severe or per-
vasive to create a hosdle environment,
the harasser’s conduct should be evalua-
ted from the objective standpoint of a
“reasonable person.” Title VIl does not
serve “ag a vehicle for vindicating the
peuty slights suffered by the hypersensi-
tive.” Zabkowicz v. West Bend Co., 589
F.Supp. 780, 784, 35 EPD 434,766 [35 FEP
Cases 610](E.D. Wig, 1984). See also Ross
v. Comsat, 34 FEP Cases 260, 265 (D. Md.
1984), rev'd on other grounds, 758 F2d
855 (4th Cir. 1985). Thus, if the chal-
lenged conduct would pot substantially
affect the work environment of a reason-
able person, no viclation should be found.

Exsmple -~ Charging Party al-
leges that her co-worker made re-
peated unwelcome sexual advances
toward her. An investigation dis-
closes that the alleged “advances”
consisted of invitations to join a
group of employees who regularly
socialized al dinner after work.
The co-worker's invitations.
viewed in that context and from
the perspective of a reascnable
person, would not have created 2
hostile environment and therefore
did not constitute sexual harass-
ment.

A “reasonable person” standard also
should be applied to the mare basic de-
termination of whether challenged con-
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duct is of a sexusl nature. Thus, in the
above example, a rezxscnable person
would not consider the co-worker's invi-
tations sexual in nature, and on that ba-
sis a5 well no vielation woald be found.

This objective standard should not be
applied in a vacuum, however. Consider-
ation should be given to the conlext in
which the afleged harassment took place.
As the Sixth Circuit has stated, the trier
of fact must “adopt the perspective of a
reasonable person’s reaction to & similar
enpvironment under similar or Llike ecir-
cumstances.” Highlander v. KF.C. Na-
tiona! Management Co., 805 F2d hd4,
650, 41 EPD 136,675 [42 FEF Cases 654]
(6th Cir. 1986).2@

The reasonable person standard
should consider the victim's perspective
and not stereotyped notions of acceprable
behavior. For example, the Commission
believes that a workplace in which sexuai
slurs, displays of “girlie” pictures, and
other offensive conduct abound can eon-
stitute a hostile work environment even
if many people deemn it to he harmless or
insignificant. Cf Rabidue v. Osceola Re-
fintag Co., 805 F2d 611, 626, 41 EPD
136,643 [42 FEP Cases 631} (6th Cir. 1986)
{Keith, CJ., dissenting), cert denied, 107
S.Cr 1983, 42 EPD 136,984 (1987). Lipsert
v. University of Prerto Rico, 864 F.2d
881, 898 48 EPD 138,393 (1st Cir. 1988).

2} Isolated Instances of Harass-
ment — Unless the conduct 16 quite se-
vere, 8 single incident or isolaled inei-
dents of offensive sexual conduct or re-
marks generally do not ereate ar abusive
environment. Ag the Court noted in Vin-
son, “mere utterance of an ethnic or ra-
cial epithet which engenders offensive

Pin Huwhlonder and alsa in Robadur v Oscesla
Refiming Co., B0S F2d 611, 41 EPD 136,643 |42 FEP
Canes G31)(6th Cir 1986), orvt demuad, 107 S.C1 1983,
42 EPD 536584 {1967), the Sirth Circnit required an
sddltionn] shasing that the plaintill suffered sme
degrec of prychologicat injury. Hiphlander, BDS F 24
sl 650, Rotndue, 885 F.25 a1 620 Howwvwr, it in the
Commission's pomtion that it [s mufficient for the
chargiag pary Lo show that the harnpyment was
unwelcomae and that it would have substantially af-
focled the work environment of a reassoable person
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feelings in an empleyes would not affect
the conditions of employment to a »offi-
ciently significant degree to viclate Title
VI1." 106 5.C1. at 2406 (quoting Rogers v.
EEOC, 454 F2d 234, 4 EPD 17597 [4 FEP
Cases 92] (5th Cir. 1971), cert denied, 406
U.S. 857, 4 EPD Y7838 (1972)). A “hostile
enviroament” claim generally requires a
showing of a pattern of offensive con-
duct? In contrast, in “quid pro quo”
cases a single sexual advance may consti-
tute harassment if it is linked to the
granting or denial of employment bene-
fts.Z

But a single, uausually severe incident
of harassment may be sufficient to con-
stitute & Title VII violation: the more se-
vere the harassment, the less need to
show 2 repetitive series of incidents. This
is particularly true when the harassment

2554 €.0.. Scot 1. Sears, Rosbuck and Co., 796 F 2d
230. 214, 41 EPD 136,439 (43 FEP Cuses 805] (7th Cir.
1986+ (aflensive comments and condum af co-workers
weTe oo isolaled wnd lecking the repetitive snd
debilitating eflect peorssary (o majpwsin w bosdle
envitonment ¢laim”), Mopdan v. Maries County, 792
Fid T46, 15, 40 EPD 186228 {40 FEP Cases I7B8)
(8h Cir. 1986} (singht inddent or isolsted incdeots
of barsssment will not be sufficient to extahblish a
violation; Lhe barassment must be sustained and
nontrivial |, Doumes v. Federal Avichion Adminisira-
won. Tih F2d 288 253, 36 EPD $355%0 (39 FEP
CAges 73] {D.C_ Cir, 1985) (Tithe VTI doas Dot crEsLle &
claim ¢f sexual barassment ~for emch and every
crude joke or sexnally expllot remark oo the job. ...
[A] pattermn of offensive conduct muat be
proved. ..."% Sapp w Ciy of WarnerRobima 635
F Supp, 1043, 43 FEP Casea 486 (M.D. Ga 1987} (e~
worker's single effor o ge: the plawnufl w go out
with hir: did not creste an abusive working enoviron-
mert), Frecdman © Amencen Stendard, §1 FEP
Cases 101 (DN 19860 (plaintiff did not suffer &
hostile environment from the receipt of an obscene
mexsage from her coworkers and & sexus!l solicita-
tion from one co-worker), Hollis v, Fleaiguard, Inc.,
# FEP Canes 1527 {M.D Tenn. 1987 (pinincifs co-
worker's requests, on four occzsinay owver & four-
month period, that she hawe & sexunl affajr with him,
Tollowed by his coolness toward her and avoidanoe of
ber did not constitotr a hostile environment. Lhere
was ha evidence he torroed, prewaored. or abised the
plriniifl afer she rejected hia sdvances).

BSee Nerille v Tafi Broadeasting Ca., 42 FEP
Cowry 1314 W ON Y. 1967) (onr sexunl advance.
rebuffed by plainliff, may establish 3 prima [acie
casr of “qu:d pro quo” haramsment bul is Dot severe
enough Lo create a hostile environment ).

- Fulr Employment Pracirces ™
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is physical® Thua, in Barret! . Omaha
National Bank 584 FSapp. 22 35 FEP
Cases 585 (D. Neb. 1883), affd, 726 F.2d
424, 33 EPD 134,132 (8th Cir. 1984), one
incident constitoted actionable sexual
haraasment. The harasser talked to the
plaintiffi about sexual activities and
touched her in an offenaive manner while
they were inside s vehicle from which
abke conld not escape ™

The Commizsion will presume that the
unwelcome, igtentional fouching of a
charging party's intimate body areas is
sufficiently offenqive to alter the condi-
tions of her working environmemt and
congtitirte a violation of Title VII. More
80 than in the case of verbal advances or
remarks, a mingle onwelcome physical
advance can seriously poison the victim's
working environrnent. If an employee’s
supervisor sexually touches that employ-
ee, the Commission normally would find
a violation. In such situations, it is the
employer’s burden to demonstrate that
the onwelcome condoct was not suffi-
ciently severe 1o create a hostile work
environment.

When the victim is the target of both
verba! and non-intimate physical con-
duct, the hostility of the epvironment is
exxcerbeted and a wiclation is more like-
Iy to be found. Similarly, incidents of
sexual harassment directzed at other em-
ployees in addition 1o the charging party
are relevant 1o a showing of hostile work

BTl principles for extablishing cmplover liabili.
1y. et forih in Section D below, are to be applied 10
cases involring phyiical contact in the same manner
thai Lhey are appliod in other cases

HSer also Giordi w, Schroedrr, 672 F Supp. 1043,
45 FEP Cases 283 (N.D. I 196861 (plaintifl who was
drogred by employer's owner and raped while uncen-
scious. and thenm was !syminated a1 insistence of
owner's wile, was awarded £113.000 in darnagei for
berarrment and {nteotoon! imfliction of emotioma!
distress ); Commimios Decision No. 83-1, QCH EEOC
Detisions {1903) 9683 (vioimlon found wbere the
harasser forcbly grabied and kissed charging party
while they weov aloor in 3 dorereom | Commimios
Decision No B4-3, CCH Employment Praction
Guide ¥684] IviolsUon found where the harasser alid
his hand upder the charging party’s skirt snd
squeczed ber buttocksl
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environment. Holl v Gus Commiruciion
Co., 842 F2d 1010, 45 EPD 137,905 [¢6
FEPClmSTB](BthCLr 1988); Hicks v
Gates Rubber Co, 833 F 24 1406, 4 EPD
MM{ﬁFEPClme](IOthCi:
1967y, Jomes v. Flagship International,
793 F 2d T14, 72 n.7, 40 EPD 136,392 (11
FEF Cases 358) (5th Gir. 1986). cert de-
wted, 107 5.Ct. 952, 41 EPD 136,708
(1987).

1)} Non-physical Harossment —
When the alleged harassment consists of
verbal condoct, the investigation should
ascertain the nature, {fraquency, context,
and intended target of the remarks.
Questions to be expiored mmight mclude

— Did the alleged harasser single

oot the charging party?

— Did the charging party partici-

pate?

— What was the relationship be-

tween the charging party and the

alleged harasser{s)?

— Were the remarks hostile and

derogatory?
No one factor alone determines whether
particular conduct violates Title VI1. As
the Guidelines emphaxize, the Commis-
gion will evaloate the totality of the cir-
cumstances In general, 2 woman does
not forfeit her right to be free from sexu-
nlhunssun:nlhychomingtoworkinu
atmosphere that bas traditiomally in-
cluded vulp.r anti-female Ll.nguage
However, in Rabidue 5. Oscecla
Co,, 805 F 24 611, 41 EPD 136,643 {42 FEP
Cases 631] (6th Cir. 1986), cert. denied,
107 S.CL 1983, 42 EPD 136,984 (1987), the
Sixth Circuit rejected the plaintiffs
claim of harassment in such a sitga-
tion.® One of the factors the court found

E'I‘htlﬂqedhl.rl-r.lupu—rimnflmhcrdr-
partmem who did oot srpervise plaiotiff bot warked
with ber regularly, “was an extremely vulgar amd
crode individoal who comomarily made obeceoe
comments about wmen geperally, and on occamon.
directed soch obscenithes 1o the plaiotd!.” 805 F24 at
615. The plmintifl and other female emploves were
expowrd dailx 1o dinplays of wode or partally rciad
women ip posters in make employees” offices. B0 F.2d
a1 6224 (Keith, J dissenting iv part and concur-
ring in partl. Although the emplioyes wld manage-
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relevant was “the lexicon of obacenity
that pervaded the environment of the
workplace both before and after the
phuintifl’s introdection into its environs,
coupled with the reasonable expectations
of the plaintff upon voluntarily entering
that environment."” 805 F.2d at 620.
Quoting the district court, the majority
noted that in some work environments,
“’bumor and language are rough hewn
and vulgar. Sexual jokes, sexusl eonver-
sations, and girlie magazines may
abound. Title VII <as not meant to — of
can — change this'” Jd at 620-21. The
court also considered the sexuzl remarks
and poster at issue to bave & “de minimis
effect on the plaintff’s work enviren-
ment when considered in the context of a
society that condones and publicly fea-
tures and commerciallv exploits epen
displays of written and pictorial erotica
at the newsstands, on prime-titme televi-
sion, at the cinema, and in other public
places ™ Id at 622,

The Commission believes these factors
rarely will be relevant and agrees with
the dissent in Rabidue that 8 womzan
does not assume the risk of harassment
by volantarily entering an abusive, anti-
female environment “Title VII's precise
parpose is to prevent such behavior and
sttitudes from poisoning the work envi-
ronment of classes protected under the
AcL”™ 805 F.2d at 626 (Keith, J., dissent-
ing in part and concurring in part).
Thbus, in a decision dissgreeing with
Rabidue, a district court found that a
hostile environment was established by
the presence of pornographic magazines
in the workplace and vulgar emplovee
tomments concerning them; offensive
sexual comments made to and about
plaintiff and other female employees by
ber supervisor; sexually oriented pictares
1D & company-sponsored movie and slide
presentation; sexoally oriented pictures
and calendars in the workplace: and of-
fensive touchiug of plaintiff by a co-
worker. Barbetta v. Chemlgum Sertices

ment they were disturbed and offended. the employer
did bol repritnand the supe-visor.

-1 Faisr Empio:mrol Pracuce
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Corp., 669 FSupp. 569, 45 EPD 137,668
[¢4 FEP Cases 1563] (W.D.N.Y. 1987).
The coort hald that the proliferation of
pornography and demeaning comments,
i sofficiently continucus and pervasive,
“may be found to create an atmosphere
in which women are viewed s men's sex-
ual playthings rather than aa their eqoal
coworkers.” Barbetta, 669 F Supp. at 573.
The Commission agrees that, depending
on the totality of circumstances, such as
atmosphere may violate Title VIL See al-
so Waitman v. International Paper Co.,
B75 F.2d 468, 50 EPD 139,106 Commis-
gion’s position in its amicus brief that
evidence of ongoing sexual graffiti in the
workplace, not all of which was directed
at the plaintifl, was relevant to her claim
of harassment. Bennet! v. Corroon &
Black Corp., 845 F2d 1034, 46 EPD 937,955
(5th Cir. 1988} (the posting of obscene
cartoons in an office men's room bearing
the plaintiff's name and depicting her en-
gaged in crude and deviant sexual activi-
ties could create a hostile work environ-
ment).

) Sex-based Harosament — Al-
though the Guidelines specifically ad-
dress conduet that is sexual in nature,
the Commission notes that sex-based ha-
raasment — that is, harassment not in-
volving sexual activity or language —
may also give rise to Title VI Lability
(just as in the case of harassment based
on race, national origip or religion) if it
is “sufheciently patterned or pervasive”
and directed at employees because of
their sex. Hicks v. Gates Rubber Co., 833
F24d a: 1416; McKinney v. Dole, 765 F.24
1129, 1138, 37 EPD 135,339 (38 FEP Cases
864] (D.C. Cir. 1985).

Acts of physiecal aggression, intimida-
tiom, hostility or unequal treatment
baged on sex may be combined with inci-
dents of sexval harassmen! wo eatablish
the existence of discriminatory terms
and conditions of employment Hall wv.
Gus Construction Co., 842 F 23 at 1014;
Hicks v. Gates Rubber Co., 833 F.2d at
1416.
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5) Conatructive Diacharge —
Claims of “hostile environment” sexual
barassment often are coupled with
claims of constructive discharge If con-
structive discharge due to a hosatile envi-
ronment iy proven, the claim will also
becorne cne of “quid pro quo” harass-
ment® It iy the position of the Commis-
sion and & majority of courts that an
employer is liable for constructive dis-
charge when it imposes intolerable work-
ing conditions in violation of Tite VII
wher those conditions foreseeably would
compel a ressonable employee to quit,
whether or pot the employer specifically
intepded to force the victim's resigna-
ton. See Derr v. Gulf Oil Corp., 196 F.2d
340, 343-44, 41 EPD 136,468 [41 FEFP
Cases 166] (10th Cir. 1986); Goss v, Ez-
zom Office Systems Co., 747 F.2d 885, B8S,
35 EPD $34,768 (36 FEP Cases 344] (3d
Cir. 1984); Nolan v. Cleland, 686 F .24 BOG,
812-15, 30 EPD 133,029 [29 FEP Cases
1732] (9th Cir. 1982); Held v. Gulf il Ca.,
684 F.2d 427, 432, 29 EPD §32.968 (2
FEP Cases B37] (6th Cir. 1982); Clark v.
Morsh, 665 F.2d 1168, 1175 n8 26 EPD
32,082 (D.C. Cir. 1981}, Bourque u Pou-
el Electrical Manwfocturing Co., 617
F2d 61, 65, 23 EPD 130,891 [22 FEP
Cases 1191] (5th Cir. 1980); Commission
Decision B4-1, CCH EEOC Decision
¥6839. However, the Fourth Circuit re-
quires proof that the employer imposed
the iniolerable conditions with the intent
of foreing the victim 1o leave. See EEOC
v, Federal Reserve Bank of Richmond.
699 F2d 633, 672, 30 EPD 133,269 (4th
Cir. 1983). But this case is not & sexual
harassment case and the Commiasion be-
Lieves it is distinguishable because spe-
cific intent is not as likely to be present
in “hostile environment” cases.

®Howrwer, while an amphoyse's failure to otilise
effective grievance procsdures will oot shield an em-
ployer {rom Liability for “quid pro quo™ harasament,
such falisre muy dafesl & claim of constroctive dis-
charge. See discunsion of Impeet of grevance proce
dores lacer 1o this eection, ned section D{ZHeN2),
below
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An importent factor to consider is
whether the employer had an effective in-
tarnal grievance procedure. (See Section
E. Preventive and Remedinl Action). The
Commission argued i ite Vinson brief
that if an employes knows that effactive
avenues of compiaint and redreas are
available, then the availability of sach
avenues itself becomes a part of the work
environment and overcomes, to the de-
gree it is effective, the hostility of the
work environment As Justice Marshalt
noted in his opinion in Yinson, “Where a
complainant without good reason by-
passed an internal complaint procedure
sbe knew to be effective, 2 court may be
reluctant to find constructive termina-
tion. .. ." 106 S.Ct. at 2411 (Marshall, J.,
concurring in part and dissenting a
part), Eimilarly, the court of appesals in
Dornhecker v. Malibe Grand Prixz Corp.,
828 F.2d 307, 44 EPD 137557 [44 FEP
Cases 1604] {5th Cir. 1987), held the
plaintifl was not coanstructively dis-
charged after an incident of harassment
by a co-worker beczuse she quit immedi-
stely, even though the employer told her
she wonld mot have to work with him
again, and ehe did ot give the employer
a fair opportunity to demonstrate jt
ecould curb the harasser's conduct.

D. Employer Liab{lity for
Harassment by Supervisors
In Vinsen, The Supreme Court agreed
with the Commission’s position that
“Congress wantled courts to look to agen-
cy principles for guidafice” in determin-
ing an employer's liability for sexual
conduct by & supervisor:
While such common-law princi-
ples may not be transferable in ali
their particolars to Title VII, Con-
gress’ decision to define “employ-
er” to include any “agent” of an
employer, 42 U.S.C. §2000e(b),
surely evincss an intent to place
somme limits on the acts of employ-
ees for which employers under Ti-
tle VII are to be held responsible.
106 S.Ct. at 2408. Thug, while declining to
iasue & “definitive rule on employer lia-
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bility,” the Court did make it clear that
employers are not “sotomatically liable”
for the acts of their supervisors. For the
same reason, the Conrt said, “abwence of
notice to an employer does not necesaari-
Iy insulate thet employer from lisbility.”
Id

As the Commission argued iz Vinson,
reliance on agency principles is consis-
tent with the Commission's Guidelines,
which provide in section 1604.11{(c) that:

... an employer ... is responsible
for its acts and those of its agents
and supervisory empioyees with
respect to sexual barasament re-
gardless of whether the specific
acts complained of were autho-
rized or even forbidden by the em-
plover and regardless of whether
the employer knew or ghould have
known of their occurrence. The
Commission will examine the cir-
cumstances of the perticular em-
ployment relationship and the joh
funcuons performed by the indi-
vidugl in determining whether an
individua! acts in either a supervi-
sory or agency capacity.
Citing the last sentence of this provision,
the Court in Vinson indicated that the
Guidelines further supported the appli-
cation of agency principles. 106 S.Ct. at
2408.

1) Application of Agency Principles
— “Quid Pro Quo™ Caser — An em-
ployer will always be held responsible for
acts of “quid pro quo™ harasament. A su-
pervisor in such circumstances has made
or threatened to make a decision affect-
ing the victim's employmment status, and
he therefore has exercised authority det-
egated to him by his employer. Although
the question of employer lability for
“quid pro quo” harassment was not at
13sue in Vinson, the Court's decision not-
ed with apparent approval the position
taker by the Commisaion in its brief
that:

where a supervisor exercises the
suthority actually delegated to
him by bis employer, by malking

TEXT OF POLICY STATEMENTS
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or threatening to make decisions
affecting the employment status
of hia subordinates, such actions
are properly imputed to the em-
ployer whose delegmtion of author-
ity empowered the supervisor to
undertake them.
106 5.Ct. at 2407-08 (citing Brief for the
United States and Equal Employment
Opportunity Commission as Amicus Cu-
rae at 22).7 See alwo Sparks v. Pilot
Freight Carriers, Inc., B30 F.2d 1554, 44
EPD 137,493 [45 FEP Cases 160] (11th
Cir. 1987) (adopting EEGC position quot-
ed in Vinson opinion); Lipset! 864 F.2d
at 301 (adopting, for Title IX of the Edu-
cation Amendments, the Vinson stan-
dard that gn employer is absolutely lia-
ble for acts of quid pro quo harassment
“whether [it] knew, should have known,
or approved of the supervisor's actions'').
Thus, applying agency principles, the
court in Schroeder v. Schock, 42 FEP
Cases 1112 (D. Kans. 1986), held an em-
ployer liable for “quid pro quo”™ harass-
ment by a supervisor who had authority
to recommend plaintiff's discherge. The
employer maintsined the supervisor's
acts were beyond the scope of his em-
ployment gince the sexual advances were
made at a restsurant after work hours.
The coort held that because the supervi-
sor was acong within the scope of his
authority when making or recommend-
ing employment decisions, his conduet

ZMThis well-settled principie s the baais for am-
plover lisbilley for mupervisors’ discriminatory em-
plovment decixions that viclste Tite Y11 106 S.CL 1t
2408 »er. ep., Anderpon o Methodin Evanpelizal
Hospital, Inc., 464 F24 724 725, 4 EPD 17901 {4 FEP
Casen 987 {61h Cir. 1872) (rmcially motivated din-
charge “by & person In aulhorily st a lower leve! of
mansgement” iy atrribotable w employer despite up-
per munagemenst's “exemplary” record in race rels-
dons); Tidwell v. American O Co, 322 F Supp, 424,
436, 4 EPD Y754 [3 FEP Cases 1007] (D. Uwah 1971}
(upper leval management's Inck of knowledge irrele-
vant where supervisor llegally dlacharged employer
for refusing w disqualify biack applicant discrimi-
mtorilyl Flowery v Crowech- Walker Corp, 552 F.2d
127, 1282, 14 EPD 17510 [14 FEP Cases 1285) (Tth
Cir. 1972) {~The defendact in liable aa principal for
noy wiolatlon of Tide V11 ... by [& puperviser] in his
authorized capacity as supervisor.™)

e Falr Impleyment Pracoces X
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may fairly be imputed to the employer.
The supervisor was using his authority
to hire, fire, and promote to extort sexual
consideration from an employee, even
thoogh the sexual advarce itself oc-
curred away {rom work.

2) Application of Agency Principlas
— “Heostile Environment”™ Cases

a) Vinson — In its Vinson brief the
commiasion argued that the employer
should be lizble for the creation of & hos-
tile environment by & supervisor when
the employer knew or had reason to
know of the sexual misconduct. Ways by
which actugl or constructive knowledge
could be demonatrated include: by a com-
plaint to management or an EEOC
charge; hy the pervasiveness of the ha-
ragstent; or by evidence the employer
had “deliberately turned its back on the
problem” of sexual harassment by fail-
ing to establish & policy against it and a
grievance mechanism to redress iL. The
brief argued that an employer should be
liable “if there is no reasonably available
avenue by which victims of sexual ha-
rassment can make their complaints
known to appropriste officials who are in
& position to do eomething about those
complaints.” Brief for the United States
and Equal Employment Opportunity
Commission as Amicus Curige &t 23. Un-
der that circumstance, an employer
would be deemed to know of any harass-
ment that occurred in its workplace.

While the Virson decision quoted the
Commission's brief st length, it peither
endorsed nor rejected its position.® 106
S.Ct. at 2407-08. The Court did state,
however, that “the mere existence of a
grievance procednre and a policy against
discrimination, coupled with [the vie-
um'’s) failure 10 invoke the procedure”
are “plainly relevant” but “not necessar-
Ily dispositive.” Jd at 2408-09. The Court
further stated that the employer’s argu-

EThe Court observed that 1he Comminsion's posi-
tion way ~in some Lension” with the first sentence of
pection 1604 11{c} of 1be Guoldelines but was conals-
wnt with the final wowener of that secuon. (Ser
supra s 211
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ment that the victim’s failure to com-
plain insolated it from liability “might
be substantially stronger if its proce-
dures were better calculsted to eneourage
victima of haragsment to come forward.”
Id at 2409.

The Commission, therefore, interprets
Vinson to require B careful examination
in “hosatile environment” cases of wheth-
er the harassing supervisor was acting in
an “‘agency capacity'” (29 C.F.R.
§1604.11(c)). Whether the employer had
an appropriate and effective complain:
procedure and whether the victim used it
are important faclors to consider, as dis-
cuased below.

{b) Direct Liability — The initia} in-
gniry_should be whether the employer
knew or should have known of the al-
leged sexual barsssment. If actual or
constructive knowledge exists, and if the
employer failed to take immediate and
appropriate corrective action, the em-
plover would be directly liable.® Most
commonly an employer acquires aciual
knowledge through first-hand observa-
tion, by the victim's internal complaint
to other supervisors or managers, or by a
charge of discrimination.

BB rrett ©. Omaka National Bank, 584 F.Supp. 22
30-31 {35 FEP Cases 593] (D. Kab. 1881), affd. 726
F2d 424. 3 EPD $34.132 (5th Cir. 1984); Ferguson v.
dwPont Covp, 560 FSupp 1172, 1159 (D. Del. 1853r
Cammission Decslon No. 83-1, CCH EEOC Decisions
{1983) ¥5834. " Ao employer who has reason Lo kopw
thal one of his employees is beiog harassed {n the
workplace by othwrs oo ground of race, wx, religion,
or uslipanl origin, mod does nothing about L is
blameworihy.” Hunter v, AllivChalmers (Corp. 737
F2d 1437, 1422 41 EPD t36,457 {4} FEP Cases 721}
{Tub Cir. 1986).

This is the theory under which employers are lia-
ble for harmsiment by ¢o-workers. which was a7 is-
sor in Hunier v AUG-Chaimers Section 1604.111d)
provides:

With respert to conduct betweeo fellow emplovees,
an emoployer b responaible for sets of sexun! harass.
ment [o the workplace where Lhe emplover lor i
agents or supenisory emplaywrs/ knows or sheuld
bave kogwn of the conduct. uolens it can show that it
ook immedinte and approprials corrective action.

Sertioo Ei2f of this paper discugses what coasti-
tubes “immadinte and appropriste corTective aciion.”
and is applicable o coses of harusament by co-work-
ers a well a supervisors,
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An employer is liable when it “knew,
or upon reasonably diligent trgquiry
should have known,” of the harassment
Yates v Avco Corp, 819 F.2d 630, 636, 43
EPD 137,085 [43 FEP Caes 1585} (6th Cir.
1987) (emphasis added) (supervisor hz-
rassed two women “on a daily basis in
the course of his supervision of them”
and the employer's grievance procedure
did not function effectively}. Thus, evi-
dence of the pervasiveness of the harass-
ment may give rise to an inference of
knowledge or establish constructive
knowledge. Hensom v. City of Dundee,
682 F.2d 897, 905, 29 EPD 132,993 [29
FEP Caes 787] (11th Cir. 1882); Taylor 7.
Jones, 653 F2d 1193, 1197-99, 26 EPD
131,923 {28 FEP Cases 1024] (8th Cir.
1981). Employers usually will be deerned
o know of sexmzl harassment that is
openly practiced in the workplace or
well-known among employees. Thia often
may be the case when there is more than
one harasser or victim. Lipeett, 864 F2d
at 306 (employer liable where it should
have known of concerted harassment of
plaintiffl and other female medical re-
asidents by more senior male residents).

The victim can of course put the em-
ployer on notice by filing a charge of dis-
crimination. As the Commiasion stated
in its Vinson brief, the filing of a charge
triggers 8 duty to iovestigate and remedy
any ongoing illegal activity. It is impor-
tant to emphasize that an employee can
always file an EEOC charge without first
utilizing an internal complaint or griev-
anre procedure® and may wish to pur-
sue both avenues simultaneously because
an internal grievance does not prevent
the Title VII charge-filing time period
from expiring¥ Nor does the filing of an
EEOC charge allow an employer to ceass

TSexunl harassment claims are vo diferent from
oiber types of discrimination cleime io this regard
Ser Algrander v Gordner-Dewoer Ca. 15 US. 36,
52, 7 EPD 1148 |7 FEP Cases 1] (1974)

YUier LLOE v Robinma & Myprrs, e, €5 U.S.
729, 236, 12 EPD 11,24 [13 FEP Cases 1813] {1976,

TEXT OF POLICY STATEMENTS
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action on an internal grievance™ or ig-
nore evidence of ongoing harassment ®
Indeed, employcrs should take prompt
remediz! action upon lesrning of evi-
dence of sexual harasament (or any other
form of unlawful discrimination),
whether from an EEOC charge or an in-
ternal complaint If the employer takes
immediate and appropriate action ta cor-
rect the haransment and prevent its re-
curreoce, and the Commission deter-
mines that no further action is war-
ranied, normally the Commission would
administratively close the case.

(c) Imputad Liabllity — The investi-
gaticn should determine whether the al-
leged lura.ssing supervisor was acting in
an ““agency capacity™ (29 C.F.R.
$1604.11(c))}™ This requires a determi-
naticn whether the supervisor was sct-
ing within the scope of his employment
(see Restatement (Second) of Agency,
$219(1) (1958)), or whether his actions
can be impoied to the employer under
sorme exception to the “scope of employ-

BThe Commision has fibed suit in such cireum-
stances, alleging that vermination af grievance pro-
orasing b-uuu s charge has been fied constjtutes
o io violatlan of §T04{s} See
of Statr Collepes &
. 137, 50 EPD 39,035 [50
1989) (denying EEOCs mo-
ent ot ground that ADEA's

not violated if termination of
wus done in good faith)

Tubr Co.. ¢4 FEP Canes 1119
(N.D. ILL 1987}, affd in relrvans part. 851 F24 412
(7th Cir. 1989).

MThg [ac1 that an EEOC charge puts the ¢employer
oo notioe of sexual harassmest maans that Lhe ques-
tion of imputed employer liahllity under aguncy
principies often will become of secocdary impor-
tance. JU Aigured gritically in the Vineom case because
the plainuff cevél filed an EEOC charge bafore Bling
ber Tithe VII |gersuil. Without haviog given any
prior nolioe of pw'pexcal harasrment to anyone, she
waited (o Ble ber ldwwuil unil almom & year nfter
ahe admirted It bad | (cmased. The serual harassment
was wleged u u.ku: place mostly in privace,
and the produdict o witpesses ether W the alieged
barassment of 10 its adverse effects oc her. Her chor
did oot loclude & conxtructive dischurge claim, snd
the discrict coart found 0o “quid pro quo’ baress
menL

a9 Pair Loploymen | Pracicms
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ment” rule (Id at §21%2)). The following
principles should be considered, and ap-
plied where appropriate in "hostile envi-
ronment” sexual harassment cases.

1. Scope of Employment. — A super-
visor's actions are generally viewed aa
being within the scope of his employ-
ment if they represent the exercise of au-
thority actnally vested in him It will
rarely be the case that an employer will
have authorized a supervisor to engage
in sexual haragsment See Fields v. Hori-
zon House, Inc, No. 864343 (ED. Pa
1987) (avuilable on Lexs, Genfed library,
Dhat, Ale). Cf Hunter v. Allis-Chalmers
Corp., 787 F2d 1417, 1421-22, 41 EPD
136,417 [41 FEP Cases 723 (7th Cir. 1986)
(co-worker racial harassment case).
However, f the employer becomes aware
of work-related sexual misconduct and
does nothing to stop it, the employer, by
acquiescing, has brought the sopervisor's
actions within the scope of his employ-
ment.

2. Apparent Authority — An em-
ployer is also liable for a supervisor's ac-
tions Uf these actipus represent the exer-
cise of authority that third parties rea-
sonably believe him tq possess by virtue
of his employer’'s conduct. This is called
“apparent authority.” See Restatement
(Second) of Agency, §47, 8 219(2)d)
{1958). The Commission believes that in
the absence of a strong, widely dissemi-
nated, and consistently enforced employ-
er policy agminat sexusl haressment, and
an effective complaint procedure, em-
ployees ecould reasonably believe that a
harassing sepervisor's actions will be ig-
nored, tolerated, or even condoned by up-
per management. This apparent authori-
ty of supervisors arises from their power
over their employees, including the pow-
er to make or substantially influence hir-
ing, firing, promotion and compenzation
decisions. A supervisor's capacity to cre-
ate 2 hostile environtnent is enhanced by
the degree of authority conferred on him
by the emplover, and he may rely opon
apparent authority to force an employee
to endure a2 harassing environment for

1-90 Published by The Borsau of NgUasal Affalre, Inc
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fear of retaliation. If the employer has
not provided an effective avenue to com-
plain, thes the supervisor has unchecked,
final control aver the victim and it is rea-
sonable to impute his abuse of this power
to the employer® The Commission gen-
erally will find an employer liable for
“hostile environment” sexua! harass-
ment by a supervisor when the employer
feiled to establish an explicit policy
against sexual harassment and did nmot
heve a reasonably available avenue by
which victims of sexoal harassment
could complain to someone with authori-
ty to investigate and remedy the prob-
lem. (See Section E.) See also EEOC v
Hacienda Hotel, B8] F.2d4 1504, 51 EPD
939,250 [50 FEP Cases 877] (9th Cir. 1989)
{finding employer liable for sexual ha-
rassment despite plaintifif"s failure to
pursue interns] remedies where the em-
ployer's anti-diserimination policy did
not specifically proscribe sexual harass-
ment and its internal procedures re-
quired initial resort to the supervisor ac-
cused of engaging in or condoning ha-
rassment).

But an employer can divest its supervi-
sars of this apparent authority by imple-
menting & strong policy agminst gexual
karassment and maintaining an effective
complaint procedure. When employees
know that recourse is available, thex
eannot reasonably believe that a harass-
rmg work environment is authorized or
condoned by the employer® If an em-
ploves failed to use an effective, available
complaint procedure, the employer may

B Ser aiso Fiaida v. Horuon Housc, supra (an em-
plover might be charged with constructive notice of &
supervisor's harassment il the supervisar in vested
with unbridled authority 1o recaliate aguinst an ¢m-
ployee),

%11 is important to reemphasize, bowever, thal 5o
mattar what the amployer's policy, the smployer is
abways Liable for apy supervisary sctions that affect
the vichm's empioyToent status, such a8 hiring. fir-
ing promotion or pay. Ser nopra a1 Z1-22 Moreawer,
this discussion of spparent suthority recogniaes the
unique cature of ~hostile environmesl” sexusl ba.
rasiment clasma and therefore in limited 10 such
caBes.
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be sbie to prove the absence of epparent
authority snd thus the lack of n agency
relationship, unless Lability attaches un-
der some other theory?” Thus, even
when an employee failed to nse an effec-
tive grievance procedure, the employer
will be liable if it obtained notice
through other means (such as the filing
of & charge ar by the parvasiveness of the
harassment) and did not take immediate
and appropriate corrective action,
Example — Charging Party (CP)
alleges that ber supervisor made
repeated sexual advances toward
her that created a hostile work en-
vironment The investigatiou into
her charge discloses that CP had
maintained an intermittent ro-
mantic retationship with the su-
pervisor over & period of three
years preceding the filing of the
charge io September of 1986. CP's
employer was aware of this rela-
tionship and its consensual na-
ture. CP asserta, however, that on
frequent occasions since Jahuary
of 1986 she had clearly stated to
the supervisor that their relation-
ship was over and his advances
were no longer welcome. The su-
pervisor nevertheless persisted in
making sexnal advances toward
CP, berating her for refusing to
resume their sexval relatjionship.
His conduet did pot put the em-
ployer on notice that any unwel-
come harszgsment -was occurring.
The employer has a well-commu-
nicated palicy against sexua! ha-
rassment and a complaint proce-
dure designed to facilitate the res-
olution of sexual harsssment
complaints and ensure against re-
TS Furlds v. Morzom House ("Apparent nuthori-
ty is created by and fows from the acw of the princi-
pal, nat from the perwonal beliefs of the third
party ). Moreover, us noted sbowe, an emplovee
would find it difficuht to establish 2 contructive dis-
charge in this situatian because she could not show
ahe had ne alternative but to resign Failure to com-

pluir also might undermine & |ster wepertion that
the conduct orcurred of was unwelcome,

[ Fair Emptoymes1 Pracloce
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taliation. This procedure has
worked well in the past. CP did
not use it, however, or otherwise
complain to higher management.
Even if CP's allegations sre true,
the Commission would probably
not find her employer liable for
the alleged harassment since she
failed to use the complaint proce-
dure or inform higher manage-
ment that the advances had be-
come unwelcome If CP resigned
becavse of the alleged harassment,
she would not be able to establish
& constructive discharge since she
failed to complain.

In the preceding example, if the em-
ployer, upen obtaining notice of the
charge, failed to take immediate and ap-
propriate corrective action to #top any
ongoing harassment, then the employer
will be unable to prove that the supervi-
sor lacked appzrent authority for his
conduct, and if the sllegations of harass-
ment are true, then the employer will be
found lisble. Or if the supervisor termi-
nated the charging party because she re-
fused to suhmit to his advances, the em-
plover would be lizble for “quid pro quo”
harassment

3, Other Theoriea — A closely rated
theory is agency by estoppel. See Re-
statement (Second) of Agency st §8B. An
emplover is liable when he intentionally
or carelessly causes an empleyee to mis-
takenly believe the supervisor is acting
for the employer, or knows of the misap-
prehension and fails wo correct it For
example, an employer who f{ails t re-
spond appropriately 1o past known inci-
dents of harasament would cause its em-
ployees to reasonahly believe that any
further incidents are authorized and will
be tolerated.

Liability also mayv be imputed if the
employer was "negligent or reckless” in
supervising the alleged harasser. See He-
statement {Second] of Agency §ZIHZN6):
Hicks v. Gates Rubber Co., 833 F2d 1406,
1418, 44 EPD 137,542 (45 FEP Cases 608)
{10tb Cir. 1887). “Under this standard,
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lizbility would be imposed if the employ-
er had acrual or constructive knowledge
of the sexusl harsgyment but failed to
take remedial action.” Fields n Horizon
House, Inc., No. B6—4343 (ED. Pa. 1987).
This is essentiaily the same as holding
the employer directly liable for its fail-
ure to act.

ADn employer cannoat avoid lighility by
delegating to ancther person a duty im-
posed by statute Restatement (Second)
of Agency st §492 (1958), Introduciory
Note, p.435 (“liability follows if the per-
son to whom the performance is dele-
gated acts improperly with respect o
it™). An employer who asaigns the per-
formance of & non-delegable duty o an
employes remains liahle for injuries re-
sulting from the failure of the employee
to carry out thai doty. Restatement,
11234 and 219. Title VI] tmposes on em-
ployers a duty to provide their employees
with a workplace free of sexual harass-
ment. An employer who entrusts that
duty to an employee is liable for injories
caused hy the empioyee's breach of the
duty. See, eg., Brooms v. Regal Tube Co.,
4 FEP Cases 1119 (N.D. Ili. 1887} (em-
ployer lisble for sexual harassment com-
mitted by the management official to
whorm it had dalegated Lhe responsibility
to devise and enforce its policy against
sexual harassment), aff'd on other
ground, 881 F.2d 412, 240-21 {7th Cir.
1989).

Finally, an employer also may be liable
if the supervisor “was sided in accom-
plishing 1he ort by the existence of the
agency relation,” Restatement (Second)
of Agency §219(2)(d). See Sparks v. Piet
Freight Carriers. fnc., 830 F.2d 1554, 44
EPD 137,493 [45 FEP Cases 160] (11th
Cir. 1887): Hicks v Gates Rubber Ca., 833
F.2d at 1418 For example. in Sparks v.
Piot Freight Carmiers, the court found
that the supervisor had used his supervi-
sory authority to facilitate bis harass-
ment of the piaintifl by “repeatedly re-
minding [her] that he could fire her
shoold she fail to comply with his ad-
vances.” 830 F 24 a1 1560. This case illus-

EEQC: GUIDANCE ON SEXUAL HARASSMENT
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trates how the two types of sexual ha-
raasment can merge. When a supervisor
creates a hostile enviropment through
the aid of work-related threats or intimi-
dation, the employer is liable under hoth
the “quid pro qoo” and “hostile environ-
ment” theories

E Preventive and Remedial Action

1) Preventive Action — The EEQC's
Guidelines encourage employers to:

take all steps pecessary to prevent
sexual harsssment from occur-
ring. such as affirmatively raising
the subject, expressing strong dis-
approval, developing appropriate
sanctions, informing employees of
their rights to raise and how to
raige the issue of harassment un-
der Title VII, apd developing
methods to sensitize all concerned.
23 CF.R. §1604.11(f). An effective pre-
ventive program should include an ex-
plicit policy against sexusl harassment
that is clearly and regularly eommuni-
cated to employees and effectively imple-
mented. The emplover should affirma-
tively raise the subject with alf supervi-
sory and non-supervisory employees,
express strong dizapproval, and explain
the sanctions for harzssment. The em-
ployer should also have a procedure for
resolving sexual harassment ecomplainta
The procedure ahould be designed to "en-
cdurage vichms of herassment to come
forward” and should not require a victim
to complain first Lo the offeading super-
visor. See Vinson, 106 S.Cu a1 2408, It
should ensure confidentiality as much as
possible and provide eflective remedies,
including protection of victims and wit-
neases against retaliation.

2) Remaedial Action — Since Title
VI affords employees the right to work
in an environment free from discrimina-
tory iptimudation, ridicule, and imsult”
{Vinson, 106 5.CL st 2405), an employer
is [iable for failing Lo remedy known hos-
tile or offensive work environments. See,
e.p. Garziano v. E.I DuPont deNemours
& Co., B18 F.2d 330, 43 EPD 137,171 {43
FEP Casea 1790] (5th Cir. 1987) (Vinaon

&% Fablished by The Burmsy of Nabrsgal Afalty, [nr, m

Page 62

GAQ/WAC




Appendix O
1990 EEQC Policy Guidance on
Sexnul Harassment

405:6700

holds employers have an "affirmative du-
ty to eradicate ‘hostile or offensive’ work
environments”), Bundy v. Jacksom, 641
F2d 934, 947, 24 EPD 131,438 [24 FEFP
Cases 1155] (D.C. Cir. 1981) (employer vi-
olated Title VII by failing to investigate
and correct sexual harassment despite
potice), Tompkins v. Public Service Elec-
tric & Gas Ca, 368 F2d 1044, 1049, 15
EPD 7954 (16 FEP Cases 22] (3rd Cir.
1977} (same), Henson v. City of Dundee,
682 F.2d4 897, 905, 15 EPD 152993 (29
FEP Cases 78T {11th Cir. 1982) (same);
Munford v. James T. Bornes & Ca., 441
F.Supp. 459, 466, 16 EPD 182338 (17 FEP
Cases 107) (ED. Mich. 1977) (employer
has an affirmative duty to investigate
complaints of sexual harassment and to
deal appropriately with the offending
personnel; “failure to investigate gives
tacit support to the discrimination be-
cause the absence of sanctions encour-
ages abusive behavior™).®

When an employer receives a com-
plaint or otherwise learns of alleged sex-
ual harassment in the workplace, the em-
ployer should investigate promptly and
thoroughly. The employer should take
immediate and appropriate corrective
action by doing whatever is necessary to
end the harassment. make the victim
whole by restoring lost employment ben-
efits or opportunities, and prevent the
misconduct from recurring. Disciplinary
zction against the offending supervisor
or employee, ranging from reprimand to
discharge, may be necessary. Generally,

BThe emplover's uffirmative duty was first enooei.
ated |n cases of harpasement based oo race or oation-

“ul origin. See, ey, United States v. City of Buffalo,

457 F Supp. £12, 632-35, 18 EPD %2899 (19 FEP Casen
TIG) (R DX.Y. 19781, modifed tx part, B33 F 24 643,
24 EPD 331,339 [24 FEP Cases 313] {2d Cir. 1980}
tamployer viclated Tiile VI1 by failiog 1o izsue
strong polley directive sguinst racisl glure and hae-
rassment of black police officers, 16 conducy, foll in-
vextigations, And 1o tahe appropriate discipliasry ac-
tion): EEOC r. Murphy Motor Freight Lines, Inc,
488 FSupp. 18], 183-86 2 EPD TI0.886 (2 FEP
Cases 892] (D. Minn. 18601 (defandant violatad Tiue
V1] becanse supervisors knew or should bave known
of co-workers’ harassment of black emplayess, bat
ook inadequate sepd Lo eliminete it).

TEXT OF POLICY STATEMENTS
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the corrsctive sction shoald reflect the
severity of the conduct. See Waltman v.
Intgrnational Paper Co. 875 F24 at 470
(appropriateness of remedial action will
depand on the scverity and peraistence of
the harassment and the effectiveness of
any initia! remedia! steps). Dornkecker
©. Malitu Grand Priz Corp., §28 F24
307, 809-10, 44 EPD $37.557 [¢4 FEP
Cases 1604] (5th Cir. 1987) (the employ-
er's remedy may be “assessed propor-
tionataly to the seriousness of the of-
fepse”). The employer should make fol-
low-up ipquiries to enaure the
karassment has not resumed and the vic-
tim has not suffered retaliation.

Recent court decisions illustrate ap-
propriate and lnappropriate responses
by employers. In Barrett v. Omaha Na-
tional Bank, 726 F.2d 424, 33 EPD
134,132 [35 FEP Cases 593] (8th Cir.
1584), the victim informed her emplover
that her co-worker had talked to ber
about sexval activities and touched her
in an offensive manner. Within four days
of receiving this information, the em-
ployer investigated the charges, repri-
manded the guilty employee, placed him
on probation, apd waroed him that fur-
ther misconduct woold resclt in dis-
charge. A second co-worker who had wAt-
neased the harassment was also repri-
manded for not intervening on the
victim's behalf or reporting the conduct
The ecourt ruled that the employeg’s re-
sponse constituted immediate and appro-
priate corrective action, and on this basis
found the employer pot liable.

In contrast, in Yates v. Aveo Corp., 819
F.2d 630, 43 EPD 137,086 [43 FEP Cases
1595] (6th Cir. 1987), the court found the
employer's policy against sexual harass-
ment failed to function effectively. The
victim's firet-level supervisor had re-
sponsibility for reporting and correcting
harassmeni at the company, yet he was
the harasser. The employer told the vic-
tims not to go to the EEOC. While giving
the accused harasser adminpistrative
leave pending investigation, the employ-
er mede the plaintiffs take sick leave,

LY Pair Emplermsal Proctcm i ]
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which was never credited back to them
and was recorded in their personnel files
as excessive absentesism without indi-
cating they were absent because of sexu-
a] harassment Similarly; in Zabkowicz
v. West Bend Co, 588 F.Supp. 780, 85
EPD 934,766 [35 FEP Cases 610] (E.D.
Wis. 1884), co-workers harassed the
plaintiffl over a period of nearly four
years in & manner the court described as
"malevolent” and “outregeous.” Despite
the plaintfl's numerous complaints, her
supervisor took no remedial action other
than to hold occasional meetings at
which be reminded employees of the
company's policy against offapaive con-
duct The supervisor rever conducted an
investigation or disciplined any employ-
ees until the plaintif filled an EEOC
charge, at which time one of the offend-
ing co-workers was discharged and three
others were suspended. The court held
the employer liable because it failed to
take imrediate and appropriate correc-
tive action.®

B See also Delgads v. LeAman, 665 F.Supp. 460, 4
EPD 137,517 (43 FEP Cases 593] (ED. Va 1987) (e -
ployer fuiled Lo conduct follow-qp inguiry to deter.
mine if hostlte envirocment had dissipawdy; Salaxar
o. Chorek's Fried Chickam, [ue., 4 FEP Cases 472

Whenr an employer asserts it has taken
remedial action, the Commission will in-
vestigate to determine whether the ac-
tion was appropriate and, more impor-
tant, effective. The EEOC investigator
should, of course, conduct an indepen-
dent ipvestigation of the harassment
claim, and the Commiasion will reach its
own conclugion as to whether the law has
been violated. If the Commissjon Bnds
that the harassment has been eliminat-
ed, all victims made whole, and preven-
tive measures inatituted, the Commis-
sion normally will administratively close
the charge because of the employer's
prompt remedial action ¥ [
Date 3/19/90
Approved:

' /9/R Gaull Silberman
Vice Chairman

(S.D. Tex. 1987) {employer’s policy inadequate be-
thuse plaint!f, as 2 pari-lime Cemage emploves,
could have concluded n complaint would be futile
because the alieged harasser was the roommate of
ber store manager); Brooms v Repul Tuiw o, o
FEP Cases 1118 {N.D. UL 1987 (employer liabie
when g verbal reprimand proved ineffective and em-
plover ook no further action when informed of the
barnaser's persistence).

*For appropriste procedures, see §H.4te) and 15 |
of Volume | of the Compliance Manual.
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How to File a Sexual Harassment Complaint
at GAO

GAO Order 2713.2, "*Processing Discrimination Complaints,” describes
the process at Gao for filing discrimination complaints, including those
involving sexual harassment. In summary, the procedures are as
follows:

(1) Within 30 calendar days of the alleged harassment, the employee
must first consult with a civil rights counselor at headquarters or a
regional office. The individual may remain anonymous. The counselor
has 21 days to resolve the issue informally. By mutual agreement, the
counseling period may be extended but not to exceed 35 days.

(2) If informal counseling fails, the employee has 15 calendar days to
file a formal, written complaint with the Comptroller General and
Deputy Comptroller General. the Director and Deputy Director of the
Civil Rights Office (Cro), or the Civil Rights Officer of the employee's
unit.

(3) Within 15 calendar days of receiving the complaint, the Cro will
advise the person filing the complaint—the complainant—of (a) accept-
ance or rejection of the complaint, (b) all administrative rights, (¢) the
right to file a civil action, and (d) the time limits for exercising all rights.

{4} If the complaint is accepted, the CRO will investigate it and provide
the complainant with a copy of the investigative report. The CRO pro-
vides a second chance for an informal resolution.

{5) During the investigation, the ¢ro will keep the alleged harasser fully
informed of the progress of the investigation and upon completion, pro-
vide him/her with a summary of the evidence and supporting docu-
ments. The alleged harasser then has 15 calendar days to respond to the
allegation and to identify potential witnesses.

(6) If there is no resolution, the Comptroller General or designee will
1ssue a final agency decision. If a final decision is not issued within 120
calendar davs. the complainant may file an appeal with the Gao Per-
sonnel Appeals Board, or, after 180 days, the complainant may file a
civil action in U.S. District Court.

(7) The complainant can appeal the agency decision to the GAO Personnel

Appeals Board within 20 calendar days and file a civil action in U.S.
District Court within 30 calendar days.
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(8) If the complainant is not satisfied with the decision of the Persornnel
Appeals Board, he/she may file a civil action in the U.S. District Court
within 30 days after receiving notice of the Board's final action.

For more information and guidance, contact Gao's Civil Rights Office

(202-275-6388, room 3027), the civil rights officer of your unit, or con-
sult the GAO order.
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Dear GAO Employee:

| In 1987, the Merit Systems Protection Board (MSPB), &n independent lederal agency,

surveyed 22 of the largest federa! departmentsa and agencies on sexual harassment in

the federal workplace. Equal Employment Opportunity Commission (EEQC)

| guidelines define sexual harassment as "unwelcome sexun) advances, request for sexual
favors, and other verbal or or physical conduct of a sexual nature when (1) submission
to such conduct is made either explicitly or implicitly a term or condition ol an
individual's employment, (2) submission to or rejection of such conduct by an individual
is used as the basis for employment decisions afTecting such individual, or (3) such
conduct has the purpose or effect of unreasonably interfering with an individual’s work
performance or creating an intimidating, hostile, or offensive working environment.”

The Women's Advisory Council (WAC) is administering this questiconaire to all GAO
amployees, both men and women. This effort is being undertaken with the support of
GAQ manggement. The Council chose the MSPB questionnaire because it had already
been widely used througbout the federa! government.

The questionniare contains nothing to identify an individual respondent. By mailing
the enclosed posteard you will notify us that you completed and returned your
questionnaire. Your responses therefore are totally confidential. You should not put
your name anywhere on the questionnaire.

We appreciate your cooperation and the time you have taken to complete the
questionnaire. Please return the completed questionnaire in the enclosed envelope to
the Women's Advisory Council, 441 G St., N.W., Room 4476, Washington, D.C. 20548,
and separately mail the enclosed posteard. Your prompt response will save both time
and money required for follow-up mailings.

If you bave any questions, please ca!l Kathleer J. Haneock on (703) 557-1533.

Kathieen J. Hancock
President, WAC
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Women’s Advisory Council (WAC) of the
U.S. GENERAL ACCOUNTING OFFICE

SEXUAL HARASSMENT IN THE
WORKPLACE

WAC is administering this Merh Systems Protection Board survey on sexual harassment in the
workplace to all GAQ employess. Tha first and second sections of the questionnaire ask about
your views on relatlonships among peopte who work tagether. Tha third section inguires whethaer
or not you have personally experlenced sexual harassment. The fourth seclion asks
demographic questions such as your sex. age, and educalion.

You may not have to answer evary question in The survey, so piease follow the instructions
carefully. Also, pleasa use the 1351 page of this questionnaire 10 write any addfional commants
you may have.

PRIVACY ACT NOTICE

Cotlection of the requested information is authonzed
by the Civil Servica Ralorm Act of 1976 (P.L 95-454).
Yout participation in this survey & compiately

voluniary and none of the informanon you choose 1o
supply will ba associated wirth yau individuaily. |

THIS IS A CONFIDENTIAL SURVEY
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SECTION |

This sectlon asks how you feel aboul certain typex of Interactiona among people who work together.

We would lke to know what you wauld think if the foliowing happened to you or to gomecne elae at work,

For each behavlor listed below, please mark ONE responee for each behavigr.

BEHAVIOR

1. Uninvited letera, 1eleaphone calla, or materisls of 8 sexual nature.
a ¥ a supervisar did this, would you consider this sexual harassmen:?

b. It another werker did this, would you consider this sexual harassmemn?

2 Uninvited and dellberate touching, leaning over, cornering, or
pinching.

a Il a supenraser did this. would you consider \his Sexuai harassment?

b, Il another worker did thig, would you consider 1Mis sexual harassment?

3. Uninvited aexually suggestive [ooks or geslures.
a. i a supervisor did thrs, would you consiger this sexual harassmer?

b. il another warker did this, would you consider this sexual harassment?

4, Uninvited pressure for sexual favors.
a. If a supervisor did tnes. would you consider this sexual harassmem?

D. I another worker did this. would you consider this sexual harassmant?

5. Uninviied pressure tor cates,
a. It a supervisor did this. would you consider this sexual narassmem?

b. It anotner worker did 1his, would you conmoer this sexual harassment?

6. UninvHed 9axual teasing. [okes, rernarks or questlons.
a Il @ supenasor cirl 17 wasla you SonSsdar trus saxual harassment?

b It areiher worker d:0 this, wauld you cormider 1ms sexual hacassment?
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7. H you have worked aulalde of the Federal Governmeni, wauld you say thaot there IS more or less
(e

urwartied saxual attentton in non-Federal Jobe? (Check one)

1. © | have never held a nan-Fedaeral job.

2. © Thare is more on non.Federal jabs.
3. © Thera is about the same in Fedaral and non-F ederal jobs.

4. O There is less an non-Federal jobs.

t don’t knaow.
{19)

5 0
8. It ypur opinton, I3 sexual harassmem In the Federal Gavernment more or less a problem than It waa 5

yeamrs ago? (Check one)

1. QO It was never a pcoblem.
2. O It much mare of a problem.
3. @ Iris more of a problem.

a. O 1 is abou the same

[

£

O I s less of a problem

6. O s much less ot a problem,
7. Q Dant knowl/can't judge.

9. We wart to know {A] whether you think the following posslble formal actions are avallable to

[26-29

thésis. who have been sexually harassed and (B) {f the actlons would be effectivo in helplng those
employees. For each action llated below, plesse mark ONE response for each agtion.

A_THIS ACTION 15
AVAILABLE IN B. HOW EFFECTIVE WOULD THIS
GAD ACTION BE?
- -
> S s
D‘* a i -‘f. - : E
2 I A N A
x I B N B £
- o E @ < s T < s
ACTIONS > < a : P P < z
> E - 3 - = [-]
o
a x € E x aQ
“ &

fim
Ol0|0

a. Héq_festing an invastigarlon by my
agecy ORNONNG
b Heq?lesling an investigation by an
outside emity [l.e.. Parsonnel Appeals
Boaro (PAB)] |00
c. Filing a griavance or acvarse action

appeal.
.
d Filing a discrimination complain.

0N
OO
ONO)
OO
OO
00O

00
00

O|OIO|O]|O

”
e. Fillng a complairn through special

O
O
O
O
O
O

00

channels se1 up lor sexual harassmern
camplainus. O|0O| 0O
10. GAQ makes ressonable efforts 10 stop sexual harasament. (Mark one reaponse)

1. @ Strongly disagrea
2. O Disagree

3. O Noopnion

2. O agree

5. O Stongly agree

»

GAQ/WAC
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SECTION I

tn this section, we would like your views on what actlons you consider useful in reducing any

sexual harassmerit which may occur in the workplace.

1%,

12.

In mast cases, which of the toliowing do you think are the most effactive actlons for employees to take to
make others slop bothering them sexually? (Mark ali that apply)

Ignoring the behavior.
Avoiding 1the person(s).

Filing a forma! comgdaint.

OOO0O000

@ NOW RGN =

Mong of the anove.

Asking or teliing the person(s) to stop.
Threatening to 1ell or telling othar workers.
Reponing the behavior 10 tha supervisor or other officials.

Thera is very lirtla that employees ¢an ¢o 10 ma%e-others s1op bothering tham sexually.

In your aplnlon, (A} has GAQ taken any of the following actlons in an effort to reduce saxual

harasament which may have occurred in your workplace, and §f 59, (B} how effeclive has each

sctlon been?

ACTION

Establishing policies prohibing
sexuat harassment

Providing switt and thorough
Invastigations of complainis
Entorcing panahies against
managers who aliow that behavior
10 ContnNue

Enforcing penahies agains sexual
harassars

. Publlcizing availablltty of {ormatl

complaint channets

Proviging counseling services for
victims of sexual harassment
Providing awarenass training for
employees

. Providing awareness training for

snanagers and EEQ oflicials
Cther
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ior sach agucn)

Tay

No

Bony
Kﬂow

O
O

o0 O O O O O

o0 O O O O O

o O

OO0 O O O O O

131.38)

139-58)

B, HOW EFFECTIVE MAS THIS ACTION BEEN?

V!.ry
Effecity,
Samm
Eftecy

hat
ve

Neithe, ¢

fective

10! inay

SO"TEM;
nettecy,

at
&

Not 4;

Aff

Eftecrive

Do ngy Know

Nog
App,

eapra

O
O

oo O O O O O

O

OO0 O O O O O

OO0 O O O O O

O
O

O
O

o0 O O O O O

OO0 O O O O O

O
O

oo O O O O O

O

OO0 O O O O O
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SECTION Il

This section asks ahout any experience you may have had with uninvited and unwanted sexual
attention on the job from persons of either sex.

13. How often have you recetved any of the followlng uninvited and unwanted sexual attention durlng

the lagl 24 monthy from someone Jn GAQ? Mark one resgonsge for each atiention. (s7.

Fraquency 1n the Las:
24 Months

£ o

|- -~

=) o =3

5 EsfEsiE

s [ & [22[F3fcs

2 s fesfTEfox

UNINVITED SEXUAL ATTENTION S & f~e] ¢

d. Actual or artempled rape or assault . . .o PR
b. Unwarmed pressure for sexual tavors |

€. Unwamed deliberate rouching. laaring over. cornering, or pinching.

e. Unwanted letters, telephone ¢alls or matenals of 3 saxual nature .

!, Unwamed pressure for dates . .

©C OO0 O0O0OO0O0

O
O
O
d. Unwanied sexual loOKS orgestures . . . . . . . . . . ., L L. . . O
O
O
O

g. Unwantaa sexual teasing, jokas, ramarks of queslions . . . . . . . . . .

If uninvited and unwanted sexual attention has happened to you in GAQ within the last 22
months, select the gne experience that is either the most recent or that had the greatest effect

on you and answer the questions in this section In terms of that one experience.

14. s the experience you are about to describe the most recent one or the one tha! had the greatest

effect onyou? (Mark ail that apply) 1&4-
1. O This was my only experienca.

2. O This was my most recent expenence.

3. (O This was the expenance inal had tha graatest eflect on me.

a. (O This experence is sl contnuing.

sGBablar
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16,

17.

During any particular experlence, a person may receive mora than ona kind ol unwanted gsexuat
attention. During the experlence you describe here, which of the tollowing happened to you? (Mark
all that apply) 169:75)

(O Acwal or attempted rape or sexual assagk.
() unwaniad prassuna lor sexual lavors.
O Unwanted and dellberate louching, leaning over, Comarnng, or pinching.
O Unwanted sexually suggestive looks or pressures.
. O Unwgnigd leniers. telepnone calls, or matanals of a sexual nature.
O tinwanleq pressura for datas.
Unwanieg sexua! leasing, okes. remarks, or questions.

Nowms LN~

How otten did the unwented sexual attention occur? (Mark one responss) (1

1. O once

2 O Onceamemh

3. O 2to 4 times a monh
a O Every taw days

s. O Evary day

How long did this unwantad sexual attantlon (ast? (Mark one response) 77

(O Lessthan 1 week
2. O 1104 weeks
3. O tie3amenns
a. O at06months
5. O More than & months

{(Go to page 8)
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184 What actlon(3) did you take In 188. For esch actlon that you took, whal ettert did
response to this unwamed aexual attentlon? it have? Mark one resoonae for each action that
Mark all that apply. you 100k, 18-y

See Question 188 at right

ACTION

Lﬁ&?{m
a, lignorecthe behaviorordidnothing . . . . . . . . . . . . .. .. O
b. | avoided the person(s) . . . . . O
c. | askad/tald the person(sjtostop . . . . . . e O
d lthreatemedtotel orteldothars . . . . . . . . . . . ... L. O
e. | reponed the behavior ta the suparvisor or other officials. . , . . . . . O
I Imadeajokecfthebenavior. . . . . . . . . . . .. ... ... O
g Iwemalongwhhmebebavior . . . . . . . . . ... ... ... O

h. lransferred. disciplined. or gave a poar perlormance rating to the persan. ()

L |did something other Inan the actions listed above . . . . . . . . . . . O
{Please explain on page 13}

8. EFFECT OF

O0O0000O0QOO0O0

19. Did any of the following changes happen In your work sHuation as a result of the unwanted sexual

aniention? {Mark all ihat apply)

(O My working assignmerns or conditlons got worse.

Q
Q 1 was raassignea or fired.
O 1vangterreg or quit to taka another job,
O I quit withouwt heving anothar job,

My working conditions got better.

[ R N7 R AN N

No changes ocourred in iy work shuation.

20. Did you take any formal sctiona? (Mark one)

1. (O Na- Go 1o Question 23

2 (O vYas

| was denied a promatlon, step increase, goad perfomance rating. or referance.

| received a promaiion, Stap increase, good performance rating or reterence.

Page T4

ACTION
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-
OO
0|0
|0
O|0O
0|0
0|0
0|0
O|0O
|0
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214, What formal actians did you 218. For esch acllon thal you took, mark one
take? Mark all that apply. regponge for each a¢1l9n you 10gk. 108 - 114

T pp oM

See Cuestion 218 at right 8 Efocl ot Action

Wﬂ,~
Aoy,
m‘
m,
&y, '.""U-

COOQOO|

%E

Q0000 oL

Irequested an [mvestigaton by GAO . . . . . . . L
I requested an sveshigation by an outs-oe enlity (1e., the PAB) .
!liled a grievance or agverse actoon appeal . . . . . . .

| filed a discriminauon complamnt or lawsuit

00000

MNone of the above. Mark hers  ——— () Go to Quesnon 23. (n1s |

Cther (Piease explain i page 13) .

22. How did GAQ's management respond to the formal actlan you taok? {Mark all that apply} (116 - 1248

[Te e RN R s NV Y R % B Y

23, W

1
2
3
d
5
B
7
a
<

- (O 1 did not take tormal action.

. (O Found my charge 1o be trua.

. (O Found my charge to ba falsa.

. O Comected tha damage dona 1o ma

. O Took act:on against e person wha oothered me.
. O Were hostile or taok action against me,

. O Gag aid nen NG

. O The action is st be rig processad.

O don't know whether managemart did arything.

hat were your reasona for nol taking any formal actlons? {(Mark all that apply) (125 - 130

. O 1 did take tormal action.
. (O 1 did not know wnat actions 10 take.
. (O 1 saw na need 1o repon 1
. O I did not want 10 hun tha parson who bothered me.
. O 1 was 100 embarasseq.
. O 1 did not trnk anything would ba done,
| thought 1 would take 0o much 1ime and efton.
. | thougtm thar t would be held against me or that | would be blamed,
.. | thought tnar it would maka my work situation unpleasant.
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24, How did the unwanted sexual artention atect you? For each stalement (Inted below, mark the

[RELIC I 1

regpenge which best describes how you were nftecied.

How Yere You

Affacrad?
}g o 3

< ¥ j 4

STATEMENT f iy
a My teelings about work . 0|0 O
b. My emational or physical condlion. 0|00
¢ My abilty 10 work with others on the job O OO0
ad The qualty of my work . O 010
a. The quanthy of my work O O O
1. My litne and attencance at work . O O O

25. Was the person{s) who aexually bothered you: (Mark all that apply)

1. (O Your immediate supervisar(s) 4. {) Your subordinate(s)
2. (O Orther higher fevel supervisor(s) 5. () Oiher amployeo(s)

3 O vour cO-worker(q) 6. ©Quner or unkinown
o

26. How long have/nad you workad for GAQ when the Incldent occurred? (Markx one response)

1. O Lessthan 6 months 4. 2rw0s5years

2 Q) &manthsio 1 year 5O syears or more

3 Q 1iw2years

27. Did you receive elther medical sssistance or emotional courmseling as a reault of the unwantad
zexual attention? (Mark one rasponse)

Yes, | received medical assistance.
Yes, | receed amational counsealing. l— Continue
Yas, | racelved both medical assistance and emotiona) counsaling,
No, bul emolional counseling may have been hatplul.

1.
2
3.
4
5
6.

000000

No, ) did not heed either medical assistance or emational counseling.

2B. Where did you recalve this medical assistance and/or emotionsl counseeling? (Mark one responsas)

1. O Gao
2 (O OCutside
3. Both

Page 76
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29. Hf you used any glck leave as & result of the unwantad sexual attentlon, please Indicate
approximately how much siek leave you used. (Merk one reapanse) (am

1 took no sick leave as a result of the unwanted sexual anennon.
| used 8 hours or (255,

| used berwesn 9 and 16 hours.

1 used between 17 and 40 hours.

| used baween 41 and 80 hours.

1used mora than 80 hours.

00

D n L

0000

30. M you used any gnnyql leavs as a result of the unwanted sexusl attentian, please indicatle

approximately how much annual leave you usad. (Mark one response) {150)
1. O I took no annual leave as a resul of the unwanted sexual anention.
2. O I used B nours or kiss.
3. (O | used batwaen 9 and 16 hours,
a. (O Iused between 17 and 40 hours.
5. (O 1used between 41 and B0 hours.
6. O | used mora than 80 hours,

31. DId you usa lesve without pay as a result of the unwanted aexual sitention? (Mark one reaponse) (1813
1. O 1100k no laave whhout pay as a resuft of INg unwarmed saxual anention. |
2. (O 1used 8 nours o less.

3. O 1used berwsen 9 and 16 hours.
a. (O 1used beiween 17 and 40 hours.
5. {0 | used betwean 41 and BO hours.
8. O I used more than B0 hours.

32 In compariaon to your normal Job partormance, was your productivity {l.e.. either how much work you
did or how well you dld lt) stfected by the unwanted aexaul attention? If so, please indicate the
_extent your productlvity was affected. (In responding to this questlon do not ¢ouni time laat due 1o
use of slck or annual leave.) (Mark one response)} 1152)

1. O My productiivity was not reduced - Go to Guastion 34,
2 O wy proguctivity was slightty reduced (l.e., 10% or less). |
3. O My productivity was noticeably reduced (i.e.. 11-25%).
4. (O My productivity was markedly reduced (l.e., 26-50%).
s. O My productivity was dramaticalty reduced (i.e., mora than 50%). |
6 O 0Oontknow/Cant judge - Go 10 Quashon 34,

33, If you sald that your productivity waa reduced, how long did this reduction comtinue? {Mark ane (153

response)

1. O Less than 1 week
2 O 1weekto1 month (
3. O 1103 momns
a. O 4106 monns
5. O More than § manths [
6 O Dan't know/Can't judge
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SECTION V

This section asks for Informstion we need 10 heip us with the statisiical anslysis of the survey.

43. What Is tha highest level of sducation thet you have completed? (Mark only ONE} (183}
1. O tessthana high schoal diploma. 5. O Gradumec rom college (B.A., B.S. or some other
2 O High schoot dipioma or GED bachelor's degrea).
{Graduate Equivalency Diploma) 6 O some graduala school.

46,

a O High School diplema plus some techaical 7. O Graduate or professional degree.

training or apprerticaship.
4. O Some college

. What is your ags?

1. O 16-19 8. () 35-484
2 O 2-24 5 ) 45-54
3 O 25.-34 6. (O 55 orolder

- What Is your marftal statua?

{164)

(165)

1. O single 3. O Divorced or Separated
2. O Marriea a. O widoweo
What s your sex? ned
1. O Male |
2 O Fomale |
- Where in QA0 do you wark? (Mark ons response) (1674 |
1. ) washingion
2 O Regional Office - Go to Question 49 )
- In whit division/offlce do you work? (Mark one response) [168-145}
1. O AFMD 15. O oB 28. O opc
2 O 6ao 6. O ocep 2. O om
3 QO HRD 17. O OcE 30. O oPP
4. O IMTECD 13. O oca 31. O oop
5. O NsaD 19. O ocR 2O oa
6. O PEMD 200 O orm 33. 0O os
7. O Rcep 21. O oae MO o
8. O cro 22 O 0oL as. O pag
9. O M 23 O oE 36 O PERS
10. O Gsac 24. O QIRM 37.0O PMm
11. O HRMAS 25. O ois 38 O RA
12 O JrmiP 26 O of B On
13. O oaar z7. O ora a0, () Other. Please specity I
1. O 0aM |
(Go o Queation 50) |
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SECTION IV !

Thia mectlon asks about your work setting. It you responded to Sectlon Ul (f you recetved unwanted sexual
attention), plassa anawer Ihese guestions In terms of the [ob where the Incldem occucred. |f you did not
complete Saction it please snewer these questlons In terma of your presert job.

3. Hecenlly, women have beon taking jobs th®t mostly men did In the past and men have been moving
Ito jobs held mostly by women. For example, there are now more female alrplana mechanfcy and
male nurses. Are you one of the first of your sex {n your [ob? {154
1. O me
2. O Yes

35. How long have you been a Fedaral employee? (1ss)
1. (O Lessthan 1 year 5. () 161¢ 20 years
2 () 1wsyears 6 () 211025 years
3. (O &r1010 years 7. (O 26t0d0years
a. O 11wisyears g (O 31 years or mora
38. How long have you been a GAO employee? {1 56;
. (O Lessinan 1 yaar 5. (O 16t 20years
i 2 () 1tos5years 6. () 21t25years
3. O 81010 yaars 7. () 2610 30vears
a () 1110 Syears 8. O 31 years or more
I 37. 18 your Immediate supervisor: (157
1. O ware
[ 2. O Femawe
38. Are the pecple you wark with during & normal workeary: (158
1. O All men
2 O More menthan women
3 Q Equal numbers of men and women
“ O Maor@ women than men
5. O Al women
39, What |z your pey category or clasalficatian? (Mark one respansa)
{159
| 1. ) General Schedule (GS, GM, GG, Gw. etc.y 3. () Execuwva [SES, ES, ST, EX, aic)
or Pay Bands 4. o thor ‘
2 O wage system (WG, WS, WL WD, WN, etc.)
40. What s your pay grade? For axemgle GS-5, WG-9. (Mark one responas)
(1ac
O 1.3 a. (O 13.1a(orBandll)
2 ) s5-8 5. {) 15 (Bang ) and over (or SES)
3 O 9-12(orBenaly
41. How would you degcribe your job? (Mark one response)
1. Q Traines 4. O Professionalltechnical e
| 2 ) Blue callarisenace 5. () Admimstration/management
3 D OMica/clencal & O har
42, Are you a supervisor who glves periormance ratings to other amployees?
1 O Yl
2 O no 1%
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Appendix TV

GAQ Women's Advisory Couancil Survey

48. In what reglon do you work? (Mark one respones) 7017
1. O asna 9. O Farcast
2 O Boson 10. O Kansas Ciry
3. O cnicago 1. O Los Angeles
4. QO cCincinnal 2. 8 New Yorx
5 O Davas 13, Norolk
6. O Denver 14, O Philagalphia
7. O petror 15. O San Francisco
a QO Europe 16. O Ssanke
17. O Other. Please spacity .
50. In the apace provided below, please suggeni sctions (other than those sirsady In place} GAQ could (rrs
take 1c reduce the problems o!f sexual harsssment
Page B GAO/WAC




Appendlx IV
GAQ Women's Advisory Councll Survey

OTHER COMMENTS

If you have any other comments, please write them here. 1! you need more space, please
attach additional sheets of paper. TREY

THIS COMPLETES THE QUESTIONNAIRE.

Please usa 1he encicsed, posiage pand ervelope 10 refum your complated questionnaira, I
pre-printed envelope s unavailable, retum lom ta:
Women's Advisary Councll
U.S. General Accounting Office
441 G Slreet NW. Aoom 4478
Waahington, D.C, 20548

THANK YOU FOR YOUR COOFERATION!
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Appendix V

Postcard and Survey Response by Unit

Packages _Postcards returned Surveys returned

Unit sent Number Percent Number Percent
AENMD 299 201 67 108 66
GGD o 452 285 63 287 83
HRD 316 217 59 221 70
IMTEC 209 113 54 121 58
NSIAD 556 360 65 51 63
PEMD BB &1 71 T 50 - 58
RCED 458 a2 71 335 73
GSace = 216 99 46 104 48
OGC ) 242 139 57 128 53
Combined offices 580 Ta17 54 T 278 a7
Allanta 18D 124 a9 137 76
Boston ~ 108 77 7 75 69
Chicago 129 96 79 98 B1
Cincinnat 20 84 70 101 84
Dallas 151 T 70 109 72
Denver = RER: 79 98 81
Detroit 108 80 74 B3 77
Europe - 852 35 67 40 T
Far Easl 32 25 78 29 91
Kansas City 116 87 75 95 82
Losg Angeles B 130 92 71 103 79
New York LY a7 74 98 75
Morfolk e o a3 84 86
Phuladelphia 125 9z 72 @9 77
San Francisco T 17 04 (&2 a7 )
Seatlle 103 78 76 90 87
':_Ir15pr:{;|fr31:l' ) 197

Total R 5,270 3,470 66 3.716° 71e

"We expected sume discrepancy between the number of postcards and the number of surveys
returned Two oplions were available. WAC could have sent employeas aither (1] unnumbeared surveys
and numbered posicards or (2) numbered surveys The decision o use numbered postcards with
unnumBerad surveys was made (o encourage more employees 1o respond 1o questions on a sensitive
lopic

Dincludes FM, GSAC, HAMAS, OaM, OB, OFM, OLS, Fhg, and RA

Sincludes CRO. JFMIP, O8AP, OCCD, OCE, QCG, OCH, iA0L, OE, OiRM, OF, OPA, OPC, 0PI, OPP,
200, OR_O8S, 0%, PAB. PERS, T, and Other

“Relars 1o the 197 surveys on which respondents ded nol compdete the questons incheating the unit
wherg (he respandent works (guestion 48 or 49)

“includes tha 157 surveys with unspecified lecations. A total of 3519 surveys. or 7 percent of the total
numiar sent gul, were returned with location informaton included in queshons 48 or 48 in the survey.
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Appendix VI

Analysis of Survey Comments

Of the 3,716 sexual harassment surveys returned, 25 percent (937
surveys) included comuments. WaC developed a content analysis coding
structure that included 10 major areas with subcategories. Each of the
937 surveys were coded to collect as much information from the com-
ments as possible. Table 5.1 shows the percent of responses in the major
coding categories. Since any comment could receive more than one code,
the percentages specified in this appendix are of responses—not of
surveys with comments—unless otherwise specified.

Table 5.1: Comments by Major Category |

Topic Responses (Percent)
Proposal of GAO actions . 33
Reaction to the survey o 18
Cc:lnrr‘!-;"-g on sexual harassment in GAD 10
Examples of sexual harassment described ) 10

FRS

GAD response o sexual harassment compiaints

Pocy

Effects of sexual harassment

{51

Perceived causes or explanations of sexual harassment

4
Discussion of “What constitutes sexual harassment?” 2
Expréssnoin of concern that surveys would be used to
identity individuals 1
Miscellanecus?® g
Total B 99°

“Includes all comments that dd not it under any ol the other calegones: e.g.. "perceplions are IMpor-
tant’’ and “facts are better than opimans.”

"Total deas not add to 100 percent due to roungding.

Proposal of GAO actions. These comments focused on two areas. Training
was the most frequently cited suggestion—included in 28 percent of the
respornises in this category. Regardless of whether the comment sug-
gested regular/recurring or mandatery training, the suggestion that
everyone receive the training was made most often. The other fre-
quently cited suggestion (15 percent of the responses in this category)
concerned publishing or advertising Gao's policies.

Reaction to the survey. These comuments focused on two areas. The most
frequent comments of this type were criticisms of the survey instru-
ment—39 percent of the responses in this category. These comments
focused on, for example, defining unwanted or uninvited behaviors, spe-
cific wording in the survey, and choice of the MSP3 survey. The other
major area for comments focused on other problems, such as racism, sex
discrimination, and romantic relationships causing favoritism—24 per-
cent of the comments in this category.
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Appendlx V1
Analysls of Survey Comments

Sexual harassment in GAC. The majority of the comments either stated
that there was no problem in Gao or that the person commenting was
unsure whether there was a problem in Ga0—63 and 24 percent of the
responses in this category, respectively. Eight percent of the comments
in this category indicated that there was a problem in Gao.

Examples of sexual harassment cited. The majority of these comments
provided details of the example used in responding to the survey—233
percent of the responses in this category—or described examples of
sexual harassment that the respondents had either observed or heard
about, some outside the time frame regquested for the survey example—
52 percent of the responses in this category.

GAO's response to sexual harassment complaints. These comments
focused on two areas. The majority of the responses in this category—
70 percent—expressed the opinion that Gao either covers up or con-
dones the problem or that it takes no action. The second major area of
comment—14 percent of the responses in this category—expressed the
opinion that GaQ's actions were inadequate.

Effects of sexual harassment. The two major areas of comment included
an expression of the perception that a person will suffer if they file a
sexual harassment complaint—accounting for 62 percent of the
responses in this category. The second area referred to leaving or trans-
ferring because of the sexual harassment experience—13 percent of the
responses in this category.

Perceived causes or explanations of sexual harassment. These comments
focused on describing sexual harassment as people overreacting—31
percent of the responses in this category—or that sexual harassment
was simply a part of the current Gao work environment (for example,
related to the "old boy network’)—28 percent of the responses in this
category.
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Appendix VII

Major Contributors to This Report

. Kathleen Hancock (NSIAD}, President
GAO F1§cal Year 1990 5ot Hoffman (nsian), Special Projects, Chair
Women’s AdVlSOI'y Maureen Murphy (0GcC), Special Projects, Member

3 Mary Pniewski (RCED), Executive Vice President
Council Sarah Veale (RCED), Secretary

Technical Advisor Judy Pagano (rCED)
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