INITED STATES GOVERNMENT GENERAL ACCOUNTING OFFICE

Memorandum SR I0 p et el

ro : Assistant to the Comptroller General for
) Federal Retirement Matters - Clifford I. Gould
qﬁhﬂﬁgdg Unae Clona
FROM : Acting General Counsel - Harr Van Cleve
SUBJECT: Section 401 (k) Salary Deferral Plan for GAO Employees,
B-214157-0.M,

This memorandum responds to the questions you raised in
your memorandum of January 17, 1984, concerning the possibil-~
ity of establishing a Section 401(kﬂK deferred compensation
plan for GAO and/or other Federal Government employees.

Question 1: Does GAO have the authority to establish a
salary deferral plan for its employees as provided under
section 401(k) of the Internal Revenue Code? .

Answer 1: The definitive answer to this question can only be
provided by the Internal Revenue Service. However, we have
reviewed the applicable statutes, requlations, case law and
other authorities, and we have concluded that the better view
is that a section 401(k)Xplan for GAO employees cannot be
established without specific legislation.

%uestion 2: If the answer to the first question is yes, does
AO have the authority to match employee contributions to
such a plan?

Answer 2: Although our answer to Question 1 makes a response
———————— . : 4

to this question unnecessary, since we cannot provide an
absolute answer to Question 1, we will answer Question 2, We
conclude that even if GAO has the authority to establish a
401(k) plan, the provisions of 5 U.S.C. § 5536¥(1982) would
preclude GAO from matching employee contributions.

Question 3: If GAO does not have the authority, does OPM
have the authority to establish a Government-wide salary
deferral plan for all Federal employees?
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Answer 3: In view of our answers to Questions 1 and 2, and
your reguest for an expeditious response, we have not fully
considered this question. 1In order to do so, it would be
necessary to formally solicit the views of the Office of
Personnel Management, and there is not sufficient time to
do so now. While we believe that much of the analysis
provided below would apply equally to a Government-wide
salary deferral plan, if OPM should feel differently and

proceeds with such a plan, we will reconsider our position
in this matter.

Attached is an analysis which fully discusses these
matters., TIf further legal assistance is required, we will
be glad to render it.

Attachment
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- General Considerations and History.

ANALYSIS

QUESTION 1

Section 135(a) of the Revenue Act of 1978, Public Law
95-600, November 6, 1978, 92 Stat. 2763, 2785, now codi~-
fied as 26 U.S.C. § 401(k)#(1982), is the first provision
of the Internal Revenue Code to give statutory recognition
to "cash or deferred arrangements,” more commonly referred
to as 401(k)Xsalary deferral, or salary reduction plans,
Before we explain the provisions of section 401(kM a
brief explanation of the "constructive receipt of income
rule" will hel& provide an underxrstanding of the purpose of
section 401(k)

A basic concept of federal income taxation is the
constructive receipt of income rule which provides that
income, although not actually reduced to a taxpayer's
possession, is constructively received by him in the
tax year during which it is credited to his account, set
apart for him or otherwise made available so that he may
draw upon it at any time, or so that he could have drawn
upon it during that tax yvear if notice of intention to
withdraw nad been given. See 26 C.F.R. §§ 1.451~-2(a)Rand
1.446-1(c)(i)v(1983). As a general rule, if an employee
has the right to elect either to receive income currently
from his employer or to defer receiving the income until
some future year, he is considered to have received the
tncome, for federal income tax purposes, in the year in
which he makes the election. 'Thus, he is taxed currently
on the income whether he elected to receive the money
currently or to receive it at sometime in the future, and
he is prevented from arbitrarily shifting his income from
one year to another in order to reduce or escape federal
Income taxes.

The unique feature of a'401(erplan is that it per-
mits an employee to elect between (1) having his employer
contribute a portion of the employee's salary directly to
a 401(kWplan and not being taxed currently on that por-
tion, or (2) receiving that portion in cash and being
taxed currently on it in the year he receives it. The
full text oF section 401(k)Xand related sections which
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were enacted as section 135 of the Revenue Act of 1978 are
attached to this Analysis as an appendix.

A 401(k) plan is a qualified cash or deferred
arrangement which:

{1) 1is part of a profit-sharing or stock
bonus plan meeting the requirements of
26 U.8.C.§ 401(a), i.e. a qualified
orofit~sharing or stock bonus plan;

(2) pvermits an eligihle emplovee to elect
to have the employer contribute a
portion of the emplovee's salary to a
trust under the plan or to have the
amount paid to the employee in cash;

(3) is subiect to certain restrictions on
preretirement distributions of the
amounts held by the trust which are
attributable to employer contributions
made pursuant to the emplovee's elec~
tion; and

{4) makes the foreqoing amounts nonfor-
feitable at all times., See Rev, Rul.
83-89, 1983-25 I.R.R. 5.

In essence, therefore, 401(k)xn1ans must he pvart of a
profit-sharing or stock bonus plan under which an
emplover's contributions of a portion of an employee's
salary to a gualified trust on behalf of an emplovee will
not he taxed to the emplovee hecause the emnlovee had the
ontion of receiving those contributions in cash or havina
them paid to the trust. 26 U.S.C. § 402(a)(Q)\;{1982).

Suhseauent to the enactment of section 401(kr5 rhe
TRS issued proposed requlations on it., 48 ‘Fed. Req,
55544-55549 (Novemher 10, 1981) . {(Por convenience we
will cite them under their proposed Code of Federal
Requlations section number as Prop. Treas. Reg.) The
following vear, IRS announced that these provosed regula-
tions could he relied on by employers in establishina and
administering their vlans. Notice 82-1, 1982~1 C.R. 353.
At present, no final regulations have been issued, and IRS
has recently indicated that the time of their issuance
cannot be estimated. 22 Tax Notes 361 (January 30, 1984),




Since the issue here is whether or not GAO may
dally establish a 401(k)*plan (and not how to design
such a plan, or if such a plan should be adopted), we will
not enumerate the advantages of the 401(k)Xplan here. Nor
will we discuss the various forms such a plan could take,
It should be clear, however, that whatever form a 401(k)3
plan may take, it must be part of a qualified profit-
sharing or stock bonus plan, i.e., in order for the 401 (k)X
plan to be eligible for certain tax benefits, it must be
part of a plan that meets the qualifications imposed by 26
.5.C. § 401 (a)¥and the regulations thereunder. The
question then betomes whether GAO could establish a x
agualified profit~sharing plan under 26 U.S.C. § 401(a)"

Nualified Profit-Sharing Plans under 26 U,S5.C. § 401(aY€

Title 26 U.S.C. § 401 (ay’(1982) provides, in relevant
part, that:

"lfa] trust created or oraganized in the
United States and forming part of a stock
bonus, pension, or profit-sharing plan of
an emolover for the exclusive benefit of
his emplovees or their beneficiaries shall
constitute a aqualified trust under this
section ~[if] * * * "

Section 401(a)x then proceeds to list numerous other
requirements. For our purposes, however, we need not
discuss these other requirements or their anplicability to
GAD because they would be matters of pnlan design and
imnlementation, Furthermore, it is bevond dispute that
GAO could not establish a stock bonus nlan. Accordingly,
the only issue left for resolution in this section is
whether GAO could establish a qualified orofit-sharing
plan, and, thus, a 401(k)Xplan.

At first aponearance, the question .of whether GAO, an
instrumentality of the United States Government could
astablish a "profit-sharina” plan seems somewhat bizarre
if one defines "profit-sharing™ as used in section 401(a
in the traditional tax sense as referring to distributable
gains of for-profit enterprises. However, if, as we shall

see, the IRS has concluded that "profit" as used in a
_broad general accounting sense--that is, an excess of
receipts over exvenditures durinag a agiven veriod--can bhe
the gubiect matter of a profit-sharing plan within the
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ambit of section 401(a4‘of the Internal Revenue (ode, then
it becomes possible for nonprofit organizations and
governmental entities to have a "profit." Before under-
taking an examination of the definition of "profit" for
tne puarposes of section 401 profit-sharing plans, however,
#e will examine the meaning of "employer"™ and "employee"
as asad in 401(a).

The terms "employer" and "employee".

Under 26 U.S.C. § 401(a;ﬁ(1982) the gualified trust,
for our purposes here, would have to be part of a,
"profit-sharing plan of an employer for the exclusive
venefit of his employees or their beneficiaries.™ A ques-
tion has been raised as to whether GAO can be considered
an "=aployer" having "employees™ within the meaning of
those terms in section 401(a)y¥

Unfortunately, neither the Code nor its regulations
give any generally applicable definition of "employer" or
"employee." There are several definitions of these teras
for specific purposes, but their scope is limited to
specific chapters or even sections of the Internal Revenue
Code,

After reviewing all of the specific limited purpose
definitions of "employer"™ and "emplovee," it appears that
application of the usual common-law rules of employee-
2nployer relations would neet the tests for a qualified
profit-sharing plan. Thus, we ooacladle taan GAD and its
2aployees could be considered "=2aoloyer” and "employees™
for the purposes of 26 .3.C. 5 431(ay

definition of a section 401 profit-sharing plaan,

Before dealing with the definition of the term
"profit," we aote that the definition of a orofit-snaring
plan is found in the IRS Regulations, not in the Code. It
provides that:

"A profit-sharing plan is a plan estab-
lished and maintained by an employer to
orovide for the participation in his prof-
its by his eawployees or their beneficiar-
ies. Tna plan aust provilse a4 lefinite

Bt
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predetermined formula for allocating the
contributions made to the plan among the
oarticipants and for distributing the funds
accumulated under the plan after a fixed
naber of years, the attainment of a stated
age, or upon the prior occurence of some
event such as layoff, illness, disability,
retirement, death, or severance of employ-
ment, * * * " 2§ C,.F.R. :

§ 1.401-1(a) (1) (i1)WX(1983).

The regulations further provide that a profit-sharing plan
is, "primarily a plan of deferred compensation, but the
amounts allocated to the account of a participant may be
used to provide for him or his family incidental life or
accident or health insurance." 1Ibid. Additionally, under
the proposed regulations for section 401(kWplans, it is
possibla to design a plan to be totally noncontxibutory on
the employer's part,

™he lefinition of the term "profit" for the purpose of a
401 profit-sharing plan.

The definition of "profit" used by IRS in relation to
Qrofit-31aring plans was liberal even before the enactment
of section 401(kYY Howevar, with the issuance of I.R.S.
General Counsel's Memorandum (GCM) 38283, February 15,
1980, the definition has reached its most liberal point.
The question at is3ae thev: was whether a charitable
organization, that was exempt from taxation ander saction
501(c)(3) of tne Internal Revenue Code onuld =23t4blish a
profic-3hariag pian aader section 401(a)K In GCM 33233,
IRS tooK the position taat "profit" 3aould be defined in
£h2 acooaaiing sanse of an excess of receipts over axpan-
ditures during a given periond, The “enorandum recoygnizes
that the lagislative history of the profit-shariay provi-
sions of section 401 snows that those provisions wera
considered only in the context of for-profit business
2orporations, and that general accounting principles also
evolved in that satting. The Memorandum goes On to state
that: '

“* * *Jnile the legal character of the
eqaployer 2stablishing the plan (e.g., a
charitable organization, or a muanicipal

E:f st ooy
i

RS-
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corporation) may dictate certain limita-
tions on its scope and coveradge, the estab-
lishment of a plan and its qualification
under section 401 are not precluded by the
fact alone that the employer is an exempt
charitable organization.™ '

This does not specifically answer the question of the
ability of GAO to establish a 401(k)Aplan. Additionally,
even if we assume that GCM 38283 has apvrlication to GAO,
and represents IRS policy, this Memorandum, at least in
its current form, has only the legal effect which IRS may
wish to give it, and may not even be used or cited as
precedent. 26 U.S.C. § 6110(b)¥Wand (§)(3) 51982).

Tt is not clear how to apply this expansive defini-
tion of "profit" to GAO and/or the entire Government., If
it were to he applied to the Government as a whole,
clearly the Government is not going to have an excess of
receipts over expenditures in the foreseeable future. 1f
it is avplied on an aaency-by-aagency basis, so that an
agency has a "orofit" if it returns appropriated funds to
the Treasury at the end of a varticular fiscal year, this
could lead to the anomalous result of gqualifying most or
all of the agencies as "profitable" while the Government
as a whole continued to have a 200 billion dollar deficit.

Tt is not anomalous to apply this concept of "prof-
it" to state and local agovernments. FRither by constitu-
tional orovision or statutory restriction many, if not
most, state and local governments are required to balance
their madgatz each vear., It is then not difficult to find
tha+ sach governmental units could have an excess of
receintas svar expenditures for a defined veriod.

NDther factors suvpporting the conclusion that GAO
cannot establish a 401{k) plan.

The auhiject matter with which a 401(k)X01an is con-
cernel is Aeferred compensation, retirement, and savinas
For ratirement nurpnoses. These areas of law, especially
in =he ¢cigse of Federal emnlovees, have tradi:zionallv bheen,
and 3£i11 ars, aovarned hv statutes in which the Conarass
nas exnlicitlv anthorized certain henefits for Tederal
atninvees and no other benefits. See e.a. American Postal
Workers ilnion, AFL-CIN w. United States Postal Service,
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Auqust 6, 1981; 5 U.S.C. §§ 8301-8348¥(1982). We note
that the same holds true for other areas of Federal

- employee benefits, and GAO is without authority to modify
or nullify these statutory provisions. §£210091—0.M.

C

707 P.24 548JQD.C. Cir. 1983); Alaskaiiailroad, B—1989039<
(

June 1, 1983; Alaska Railroad, B-198903 MAugust 6, 1981
(health ipsurance). See also Kosmal v. mmissioner, 670
P.2d 842% 9th Cir. 1982); Hogan v. United States, 513 F,24
1705(6th Cir. 1975), cert. denied, 423 U.S. 836y(1975)
(Taxpavers were not deprived of equal protection or due
process because some types of private pension plan contri-
~ butions and other tvpes of government employment benefits
mav be excluded from income. There are many distinctions
between private sector pension plans and the Civil Service
Retirement System for government employees so as to war-
rant separate classification and tax treatment of the
latter to be found reasonable. Furthermore, the legisla~
tive history of section 401(k)Adoes not contain any
indication that Congress intended the 401 (kX plan to be
arplicable to Federal -Government employees. See e.q.
H.R. Conf. Rep, No. 1800, 95th Cong., 2d Sess. 206-207
(1978).

Alona this same line two other general principles
support the position that GAO cannot establish a 401(k)
plan. Pirst, the general rule of statutory construction
is that specific legislation will control over ageneral
legislation on the same subject. 2A Sands, Sutherland
Stuatory Construction, 4th Ed., § 51.05. Here the
specific leaislation establishinag Federal emplovee pension
and retirement plans controls over general tax legislation
nan kha eztanhlishment of profit-sharing plans. Secondly,
althongh it 2ould be argued that it is unfair to exclude
Fedzril ennlovees from these henefits when virtually all
otner workers in the countrv could be eligible, the rule
s wall esranlished that Federal employee henefits are
qgovernad strictly bv the applicable statutes and requla-
“ions., @William J, Rlder, 56 Comn, Gen., 85¥ 197R),
Furthermore, in Edqgar T. Callahan, B-210657 j)November 15,
1983, A3 Comn, Gen, , the aagency arqued khat an indi-
vidual was entitrled é%”certain statutory benefitrs hecause
hWe was not snecifically excluded from receiviag thosa
hanefits., We reijected that analysis, and, instead, found
raak only those individuals specifically authorized hv the
startute to receive thosa henefits were so entitled,
Moreover, we must be mindful of the significant tax
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ravenue consequences to the Federal Government which will

result from the application of a 401 (x X plan to Federal
emplovees.,

Tt has also been contended that the authority given
the Comptroller General under the General Accounting
Office Personnel Act of, 1980, Public Law 96-191, February
15, 1980, 94 Stat, 27 Ais sufficient to allow GAO to
proceed with a 401(k) plan, no matter what other agencies
mav be vermitted to do. While authority granted to the
Comptroller General under this Act is considerably broader
than that generally granted agency heads, that authority
is not unlimited. 1In the revort of the House Committee on
Post Office and Civil Service that accompanied the GAO
Personnel Act, the Committee made it clear that at least
in the area of emplovee fringe benefits, GAO employees
were to continue to be treated in the same manner as most
Federal emplovees. The Committee report stated that:

"The committee bill preserves the
basic substantive rights of the employees
of the GAO. 1In the area of pay and bene-
fits, employees of GAO remain under the
civil service retirement svstem, are elig-
ible for the same medical and disability
hbenefits, and are protected against a loss
in pay from the change in personnel sys-
tems, Being subiject to the retirement and
insurance plans administered by the OPM,
emnlovees of the GAN would continue to
appeal adverse rulings on these matters to
the OPM, The infreguency and technical
nature of these appeals sugdgests that no
sarinus conflict of roles will result from
nreservina these rights. The altarnative
is ko create a separate retirement and
insurance svstem for employees of the 0CAD,
The cost, time, and complexitv of creating
a separate system aragues stronglyv against
this alternative." H,R. Rep, No, 494, 9Ath
Cona., 1st Session 4 (1379).

Thus, the authoritv of the Comptroller General to altar
TAN empnloveers' fripme henefits seems to bhe limited,

Tt alsn has been araued that since the Federal

et

Peserve Svstem and the Federal Devosit Insurance
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Corporation (FDIC) have established~401(kfxplans other
Federal agencies should be able to do the same., There is
a critical difference and that is the use of appropriated
funds. We have held that the salaries of employees of
hoth the Federal RO@ rve (Lieutenant Colonel Robert E.

Frazier, B-212226 ecembe 16, 1983, 63 Comp. Gen. Y,
and FDIC (23 Comp. Sg

en, (1943), are paid from assess-
ments levied on the banks régulated rather than from
aoppropriated funds. Since both agencies collect assess-
ments and determine their own expenditures, it is possible
for those agencies to have an excess of receipts over
expenditures, and, thus, satisfy the "profit" requirement
of section 401,

Another factor is that the law in the area of 401(k)X
plans is still too uncertain at this time to permit GAO to
make decisions on which its employees could rely. We note
that GCM 38283 itself observes that “"the leagal character
of the employer establishing the plan (e.g., a charitable
oraanization or a municipal corporation) may dictate cer-
tain limitations on its scope and coverage." The very
matter of whether and to what extent the Federal govern-
ment should requlate aovernmental plans, especially in the
area of financial nondiscrimination, is a matter of some
debate which is far from settled. See testimony of
S, Allen Winborne, Assistant Commissioner, IRS, et al.,
CCH Pension Plan Guide, para. 25,542 (transcript of
hearing for November 15, 1983 on order).

When all of the above factors and arauments are
considered, we believe that the better view is that GAO
Aoes not have the authority to establish its own 401 (k)X
plan.

QUESTION 2

The lack of authoritv for GAO to match emnlovees'
contributions to a 401(k) plan.

Title 5 11.5.C. § 5536%1982) orovides:

"An emplovee or a member of a
uniformed service whoseé vav or
allowance is fixed bv statute or
reaulation mav not receive addi-
tional pay or allowance for the
disbursement of public monev or for
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any other service or duty, unless
specifically authorized by law and
the appropriation therefor specifi-
cally states that it is for the
additional pay or allowance."

The annual rate of basic pay for the Comptroller General,
the Deputy Comptroller General, and the General Counsel of
GAO is set by statute, and the annual rate of basic pay
for all other GAD employees is set by Comptroller General
regulation.,/ 31 7J.S.C. §§ 703f(1)whand (2)X 731Xand
732(c)(1)a</

On the basis of the foregoing statutes, any type of
‘ "matching contributions™ by GAO would constitute
i . "additional pay." Since there is no current specific
authorization for this, any type of matching contributions

oy A0 would violate the provisions of § J.5.C. § 5536
(1932), ‘

W2 2dnclude, therefore, that GAD currently lacks
authority to match amployses' contributions to a 401 (k)X
plan if sash a plan could be set up at GAO,.

QUESTION 3

Ihe possibility of OPM setting up a 401 <_k.)f 2lan for
Federal employees. » f

Because of your request for an expeditious response,
we have not formally contacted OPM to solicit its views
in this area. Thas, vhile we canaot orovide a complate
anNswer 91 £his poink, we believe the reasoning uased
Enrough most of this analysis wouall ho equally applicanlas
L0 a4 Soyvercyarat-wide plan. In the avent OPY shoald feel
differently and proceeds with such a plan, we will
reconsider our position in this watcer, : -

N

Assistant Janeral Counsel - Robect o, Aiggins
S2aide Attorney - Douglas A. Paulkqer
Attorney-Adviser - Joseph L. McCann




ﬂf\s e

 APPENDIX

‘ Sectlon 135 of the Revenue Act of 1978 Pub. L
L  95-600, November 6, 1978, 92 Stat. 2785-86, is now
codified as’ follows: § 135(a), 26 U.S.C. § 401 (k) (1982),

§ 135(b), 26 U.5.C.,§ 402(a)(8)¥1982); and
U.S.C. § 401 noteq<q982) . " an S 135(c), 26

fsectionj135*prov16es:

Vit CERTAIN CASHLOR DEFERREDARK ANGFME TS

it In GENprat —Section 401 irelating to qualified pensior. profit. oot 4

sharing. and stock bonus plans) is amended by redesipnat tng subse, . ‘

tier ke as 14 and by inser '.mg after subsecuion (j the following new ‘ S
ﬁLU-t‘;th‘n ' . ) Bt ‘

ik CASh or DLFERRED Anm\cmzws - ' SN ¥

")) GENERAL RULE — A profii-sharing or s:o¢t bonus pler. shall . : [ R

*be cons:dered as nor satisfving the reguirements of subses- ‘

txm taVmerely because the p"v* mcludo~ 8 quahﬁeo cu=h or

deferted arranpement . - i P ‘ e

. "2VQUALIFIED CASH OF x»zrznnw ARRAINGEMF\‘I — A quelified ° : e

~cash or deferred arrangement is any arranpement which is part - '

‘of e pmﬁ\-sharm;: or stock bonus plan which meets the. reqmre-i W 1 |

ments of subscction tat—i i Sren : e

“{A' under which a cmered emploxee may efecti to hav ; L

" the emplover make pavments as contributions td a-trust = ’
~under tEe plan-on behalf of the employee. or to the employee‘

- diréctly in cash: €

“"Br under which amounts held bv the trust which arw‘ N

attributable to emplo\er tontributions made pursuant to the - . . ST R

“employvec’s election may'not be distributabi. tc parucipants TR

* or'other beneficiarie: earher than upor reiirement. death, | ' ot

disability, or séparation fro'-n service. hardship or the attain- ~

ment of age 5% .. and will not be distriputable merely by -

the lapse ol a fixed number of vears: anc .
“Cr which: provides thzt an empzmeec nght to his
accrued benefit derived from empiover contribution: made”
-t¢-the trust bd]’*UdT'; t¢ his electivr are nonforfeitable. IR
"d ARFLICATION m CPARTICIFATION. AND DISCRIMINATIONT © .~ ‘ !
 STANDARDS. — : : . AE :
“tA: A qualific g ca<‘" o1 deferreé arrangement shall be , ‘ i
considered to satisfv the requirements of subsection (and), o o
with respect to the amoum of contributions. ard of subpara-
graph (B: of sectior. 410:b+ 1 for a plan year if those employ- -
ees elizible to benefit under the plan sz Zisfy the provisions of
wbparal._.ra,,.‘ ‘Aior (B of section 410/b¥ 1) and if the actual -
deferral percentage for highiv compensated employees (as : g
defined in paragraph (4" for such plan-year bears a'relatm-" '
ship to the actual defe"m, percentage for all other eligible P
ermplovees for suzh plan vear which meeis either of the
following tests

. reason of the compietion of a stated period of participation or - o
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"1} The actual deferra! percentap¢ for the group of
highly compensated emplovees is not more than the 0
actual deferral percentage of all other eligible employ- : f
ees multiplied by 1.5 e

“(ii» The excess ¢! the actual deferral percentage for ‘
the group of highiy compensated emplovees over that of
all other eligible employees is not more than 3 percent-
age points,‘and the actual deferral percentage for the
group of highly compensated emplovees is not more
than the actua! deferral ‘?ercentage' of all other eligible
employees multiphed by 2.5. - - T ‘ I

“(B: For purpose= of subparagraph (A). the actual deferral ) B UL

percentage for a specified group of employees for a plan year , R
_ shall be the average of the ratios (caiculated separately for

each emplovee in such group! of—

“i: the amount of employer contributions actually

paid over to the trust on behalf of each such employee: <
for such plan year,to ’ o ' ’ 8
“liii the employee’s compensation for such plan year. ! :

For purposes of the preceding sentence, the compensation. of any ' Sk
employee for a plan vear shall be the amount of his compensation

. which is taken into‘account under the plan in calculating the o
coatribution whick may be made on his behalf for such plan year: : ' 1

“t4+ HiGu1Y COMPENSATED EMFPLOYE: —For purposes of thie AR
gubss stion. the term ‘highly compensated emplovee’ means any ; R
- gmiplovee who is more hig:h'l}' compensated ther two-thirds of 'alf .
eligible employees. taking into account .gnly compensation which
is considered in applying paragraph (3. . =~ . . . .
(b' TAXABILITY OF BENEFICIARIES. —Subsection (a) of section 402 is 26 ISt a2
amended by adding at the end thereof the following new paragraph:
- " CASH OR DEFERRED ARRANGEMENTS.—For purposes of this : o
title. -coptributions. made by an employer on behalf of an ; z
employee to a trust which is a part of a qualified cash-or deferred e o i
arrangement (as defined in section 401(kX2)} shall not be treated 2+ St 401 5
as distributed or made available to the employee nor as contribu- J
~ tions made to the trust by the employee merely because the
arrangement incindes provisions under which the emplovee has
an election whether the contribution will be made tot e trust or

received by the employee in cash.” . 3
e ErFEcTIVEDATE— oo _— _ , 201N ah) :
1) In GENERAL —The amendments made by this.section shall e B
apply to plan years beginning after December 31,1979, . -
(2: TRANSITIONAL RULE—In the case of cash or deferred ‘ i
arrangements in existence on June 27, 1974~ .
A the qualification of the plan and the trust under

section 401 of the Internal Revenue Code of 1954 20 Use a0,
(B! the exemption of the trust under section 501ta} of such 2+ U >t 501
N e: ' . .

{C} the taxable year of inclusion in gross income of the : - B
employee of any amount so contributed by the emplover to ; .
the trust; and . : . . '

.~ (D1 the excludability of the interest of the emplovee in the
trust under sections 2039 and 2517 of such Code. ‘
shal! be determined for plan years beginning before January 1, . e

1950 1n ssmanner consistent with Revenue Ruhing 042457 (1956-2 N ‘
C.B. 284 Revenue Ruling 63-180:1965-2 CB. 182 ar.d Revenue ;
Ruling 65-84 (1965-1 C.B. 402 .

6 U, 2049,
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