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SUBJECT: Section 401.(k) Salary Deferral Plan for GAO Employees, 
B-214157-0.M. 

This memorandum responds to the questions you raised in 
your memorandum of January 17, 1984~~concerning the possibil­
ity of establishing a Section 401(k~eferred compensation 
plan for GAO and/or other Federal Government employees. 

Question 1: Does GAO have the authority to establish a 
salary deferral plan for its employees as provided under 
section 401(k) of the Internal Revenue Code? 

Answer 1: The definitive answer to this question can only be 
provided by the Internal Revenue Service. However, we have 
reviewed the applicable statutes, regulations, case law and 
other authorities, and we have concluded that the better view 
is that a section 401 {k}Xplan for GAO employees cannot be 
established without specific legislation. 

~uestion 2: If the answer to the first question is yes, does 
AO have the authority to match employee contributions to 

such a plan? 

Answer 2: Although our answer to Question 1 makes a response 
to this question unnecessary, since we cannot provide an 
absolute answer to Question 1, we will answer Question 2. We 
conclude that even if GAO has the authority to establish a 
401(k} plan, the provisions of 5 U.S.C. § 5536.(1982) would 
preclude GAO from matching employee contributiohs. 

Question 3: If GAO does not have the authority, does OPM 
have the authority to establish a Government-wide salary 
deferral plan for all Federal employees? 
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Answer 3: In view of our answers to Questions 1 and 2, and 
your request for an expeditious response, we have not fully 
considered this question. In order to do so, it would be 
necessary to formally solicit the views of the Office of 
Personnel Management, and there is not sufficient time to 
do so now. While we believe that much of the analysis 
provided below would apply equally to a Government-wide 
salary deferral plan, if OPM should feel differently and 
proceeds with such a plan, we will reconsider our position 
in this matter. 

Attached is an analysis which fully discusses these 
matters. ! f. fll1'.:'tl1er legal assistance is required, we will 
be glad to render it • 

.l\ttachment 

cc~ Mr. Socolar, OCG 
Mr. Barclay, OGC 
Mr. Higgins, OGC 
Mr. Faulkner, OGC 
Mr. McCann, OGC 
FRM GrOllp 
Mr. Bolger, Personnel 
Index & Files 
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ANALYSIS 

QUESTION 1 

GeneralConsiderationsan& History. 

Section 135(a) of the Revenue Act of 1978, Public Law 
95-600, November 6, 1978, 92 Stat. 2763, 2785, now codi­
fied as 26 U.S.C. § 401(k)~{1982), is the first provision 
of the Internal Revenue Code to give statutory recognition 
to "cash or deferred arrangements," more commonly referred 
to as 401 (k)Xsalary deferral, or salary reduction plans. 
Before we explain the provisions of section 401(k~ a 
brief explanation of the "constructive receipt of income 
rule" will help provide an understanding of the purpose of 
section 401 (k)'J.. 

A basic concept of federal income taxation is the 
constructive receipt of income rule which provides that 
income, although not actually reduced to a taxpayer's 
possession, is constructively received by him in the 
tax year during which it is credited to his account, set 
apart for him or otherwise made available so that he may 
draw upon it at any time, or so that he could have drawn 
upon it during that tax year if notice of intention to 
withdraw had been given. See 26 C.F.R. §§ 1.451-2(a)~and 
1.446-1 (c) (i).)( 1983). As a general rule, if an employee 
has the right to elect either to receive income currently 
from his employer or to defer receiving the income until 
some future year, he is considered to have received the 
income, for federal income tax purposes, in the year in 
which he make~ the election. ThuSi he is taxed currently 
on the income whether he elected to receive the money 
currently or to receive it at sometime in the future, and 
he is prevented from arbitrarily shifting his income from 
one year to another in order to reduce or escape federal 
income taxeS". 

The unique feature of a'401(k)X plan is that it per­
!nits an employee to elect between (1) having his employer 
contribute a portion of the employee's salary directly to 
a 401 (k)Aplan and not being taxed currently on that por­
tion, or (2) receiving that portion in cash and being 
taxed cJrrently on it in the year he receives it. The 
full text <)E section 401 (k).Xand related sections which 
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were enacted as section 135 of the Revenue Act of 1978 are 
attached to this Analysis as an appendix. 

A 401(k) plan is a qualified cash or deferred 
arranqement which: 

(1) is part of a profit-sharinq or stock 
bonus plan meeting the requirements of 
26 U.S.C.S 401(a), i.e. a qualified 
orofit-sharinq or stock bonus plan1 

(2) permits an eliqihle emplove.e to elect 
to have the employer contribute a 
P'Ortion of the employee's salary to a 
trust under the plan or to have the 
amount paid to the employee in cash1 

(3) is subiect to certain restrictions on 
preretirement distributions of the 
nmounts held bv the trust which are 
att~ibutable to employer contributions 
made pursuant to the employee's elec­
tion; and 

(4) makes the foreqoinq amounts nonfor­
feitable at all times. See Rev. Rul. 
83-89, 1983-25 I.R.R. 5. 

In essence, therefore, 401 (k~plans must he part of a 
profit-sharinq or stock bonus plan under which an 
employer's contributions of a portion of an employee's 
salary to a qualified trust on behalf of an e~plovee will 
not he taxe~ to the employee hecause the e~nlovee had the 
option of r-eceivlnq those contrihutions i.n cas~or. h~"inCl 
them Dai~ to the trust. 26 D.R.r. ~ 402(~)(q) ~1982). 

Ruhseauent to the enactment of sect ion 401 {k n the 
TRR issued proposed requlations on it. 4A F~d. Reo. 
SS544-55549 (Novemher 10, 1981). (Por convenience we 
will cite them under their proposed Code of Pederal 
~equlations section number as Prop. Treas. Req.) The 
followino year, TRS announced that these proposed requla­
tions could he relied on by employers in establishing and 
administerinq their olans. Notice 82-1, 19R2-1 C.R. 353. 
At present, no final regulations have been issued, and IRS 
has recently indicated that th~ time of their issuance 
cannot estimated. 22 ~ax Notes 361 (January 30, 19A4). 
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Since the issue here is whether or not G~O may 
~eqally establish a 401 (k);plan (and not how to desiqn 
such a plan, or if such a plan should be adopted), we will 
not enumerate the anvantages of the 401(k)~plan here. Nor 
will we discuss the various forms such a plan could take. 
It should be clear, however, that whatever form a 401(k)X 
plan may take, it must be part of a qualified profit­
sharing or stock honus plan, i.e., in order for the 401(k)X 
plan to be eliqible for certain tax benefits, it must be 
part of a plan that meets the qualifications imposed by 26 
n.s.c. S 401 (a)«"and the regulations thereunder. The 
question then bebomes whether GAO could establish a 
aualified profit-sharing plan under 26 U.S.C. § 401(a)~ 

Oualified Profit-Sharing Plans under 26 U.S.C. S 401(a~ 

'l'itle 26 U.S.C. S 401(ar(1982) provides, in relevant 
oart, that: 

"(a] trust created or orqanized in the 
United Rtates and forming part of a stock 
honus, pension, or profit-sharinq plan of 
an emolover for the exclusive benefit of 
his emoloyees or their beneficiaries shall 
constitute a qualified trust under this 
section -fif] * * *." 

Section 401(a_then proceeds to list numerous other 
requirements. For our purposes, however, we need not 
niscuss thp.se other requiremen~s or their applicahility to 
GAO because they would he matters of plan design and 
imolementat ton. Furthermore, it is bevand 1"1 iSPllte that 
GAO could not establish a stock bonus plan. Accordinqly, 
the only issue left eor resolution in this section is 
whether GAO could establ ish a qual if ied or.;") f i t-sharinq 
olan, and, thus, a 401 (k)Xplan. 

At first appearance, the question ,or whether G~O, an 
instrumentality of the United States Government coulr! 
establish a "profit-sharinq" plan seems somewhat bizarre 
if one defines "profit-sharinq" as used in section 4nl(a~ 
in the traditional tax sense as reEerrinq to distributable 
gains of Eor-profit enterprises. However, if, as we shall 
see, the IRR has concluded that "profit" as used in a 
broad general accountinq sense--that is, an excess of 
receipts over expenditures durinq a aiven period--can he 

ject matter of a profit-sharing plan within the 
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ambit of section 401 (ar. of the Internal Revenue Code, then 
it becomes possible for nonprofit organizations and 
governmental entities to have a "profit." Before under­
taking an examination of the deEinition of "profit" for 
the 2~cposes of section 401 profit-sharing plans, however, 
~e will examine the meaning of "employer" and "employee" 
as ~3ed in 401(a). 

The te~s "employer" ~l},d... "employee". 

Under 26 U.S.C. § 401(a~(1982) the qualified trust, 
for our purposes here, would have to be part of a, 
"prof.it-sharing plan of an employer for the exclusive 
benefit of his employees or their beneficiaries." A ques­
tion has been raised as to whether GAO can be considered 
a~ "~n21oyer" having "employees" within the meaning of 
those terms in sect ion 401 (a 0 

Jnfortunately, neither the Code nor it~ re~ulations 
give any ~enerally applicable definition of "employer" or 
"employee." There are several definitions of these terms 
for spec i f ic ij11 ~po::;es, but the i r scope is 1 imi ted to 
specific chapters or even sections of the Internal Revenue 
Ct){je. 

After reviewing all of the specific limited purpose 
defini.tions of "employer" and " emph)yee," it'ij})e:ics that 
1,:.11) 1 ica t ion of the usual common-12l111 rales of employee-
~ n~)l.)yer relations would (,leet the te:3ts e:)c a qualified 
.. )r()cit-sharing plan. 'rhus, we ~;)·l~1.'l.le 1::1-'11: c;;.O and its 
e llployees could be cons id~~ rl'~fl ":-= 11) lc)yer" and "employees" 
f () r the pur po s e s 0 f '2 6 IJ. S • C. § :1 \) 1 ( a )X' . 

The definition of a section 401 profit-sharing :)103.11. __ 0 • 0' ___ • ____ •• ~ ___ " _______ • ___ ._ __ ~ 

Before dealin.'] "viti) t:h~ ,le[inition of the term 
"profit," ~~ note that the definition of ~ vr0ELt-i~arin3 
pldn is found in the IRS Re t]'ll.ltL,Jn:=;, not in the Code. It 
~)'C~)V ides that: 

"A profit-sharing plan is a plan estab-
1 Lshed and maintained by an eruploYAr to 
pcoJiJe for the par~icipation in his vcof­
its by his e~ployee3 or their beneficiar­
ies. Th~ )1'3.1 llllst v,-n·.!i. 11~:i 1:c3Einite 

• 
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predetermined formula for allocating the 
c~t)ntriblltions made to the plan among the 
J~rticipants and for distributing the funds 
accumulated under the plan after a fixed 
nllHlber of years, the3ttainment of a stated 
age, or upon the prior occurence of some 
event such as layoff, illness, disability, 
retirement, death, or severance of employ­
ment. * * *" 26 C.F.R. 
S 1.401-1(a)(1)(ii)~(1983). 

The regulations further provide that a profit-sharing plan 
is, "primarily a plan of deferred compensation, but the 
a;nounts allocated to the aCCOllrlt 0 f a partie ipant may be 
u~eJ to Jrovide for him or his family incidental life or 
accident or health insurance." Ibid. i\dditionally, under 
the proposed regulations for section 401 (k))tplans, it is 
poss ibt~ t,) ,1es ign a plan to be totally noncontt:ibutory on 
the employer's part. 

Th(~ J~.finition of tt:!.~ .t.~~Il! ~'profit"._~o~ .1:.k!e purpose of_~ 
401_ ..E.~~~~t:.-:-sharing E.!.~I1 •. 

Th~ ~efinition of "profit" used by IRS in relation to 
~~ofit-snarin~ plans was liberal even before the enactment 
of section 401 (k~ However, lA1ith the issuance of I.R.S. 
Gener,ll Counsel's Hemorandu,n (GCf1) 38283, February 15, 
1980, the deEitlitLon has reached its most liberal point. 
The '1uestion dt i5-3<1e l:~l'::';'·'''' .. li'-3 \.fhether a charitable 
organization, that WdS ex~qpt from taxation ~~der s~cti0n 
501 (c)(3) \)f the Internal Revenue Code l~oul;l ':'\"li"'t;)~. L:,:l ·1 
pr(.)Ei.;:-:;'Hr:.~);J 1.)1.'-;.;1 ·l c1.1Ar s~ction 401{a)~ In GeM 381::)3, 
IRS took the position. trldt ")r"c)f.it" :3iv)'Jld be defin~J i.n 
t:1~ i.:,:.).!.\i: l.n.j ';{':nse of an excess of receipts J\ler e1(~,::n­

ditures during a 'Ji\1en :c)~ri')IL rrh~ "l~l1orandum recognizes 
that the le,)i'::;lative hi..;tory of the profit-shdrin'J ~)r.,)vi­
sions of section. 401 sho~s that those provisions were 
considered only in the context of for-profit business 
,.:!C)rporations, and that (Jeneral accounting principles .::tlso 
evolved in th~t ~etting. The Memorandum goes on to state 
that: 

"* * *~hile the legal character of the 
employer establishing the pl~n (e.g., d 

charitable organization, or a ffiunicipal 
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corporation) may dictate certain limita­
tions on its scope and coveraqe, the estab­
lishment of a plan and its qualification 
under section 401 are not precluded by the 
fact alone that the employer is an exempt 
charitable organization." 

This does not specifically answer the question of the 
ahi1ity of GAO to estah1ish a 401 (k~p1an. Additionally, 
even if we assume that GeM 38283 has application to GAO, 
and represents IRS policy, this Memorandum, at least in 
its current form, has only the 1eqa1 ef.fect which IRS may 
wish to qive it, and may not ev~~ be used 0 1 cited as 
precedent. 20 H.R.C. ~ 6110(b)''fand (;)(3)1{(1982). 

t 

It is not clear how to apply this expansive defini­
tion of "profit" to GAO and/or the entire Government. If 
it were to he applied to the Government as a whole, 
clearly the Government is not qoing to have an excess of 
receipts ove~ expenditures in the foreseeahle future. If 
it is applied on an aqency-by-aqency basis, so that an 
aqency has a "profit" if it returns appropriated funds to 
the Treasury at the end of a oarticu1ar fiscal year, this 
could lead to the anomalous result of qualifying most or 
all of the aqencies as "profitahle" while the Government 
as a whole continued to have a 200 billion dollar deficit. 

rt is not anomalous to apply this concept of "prof­
it" to state and local aovernments. Bither by constitu­
tional orovision or statutory restriction many, if not 
~ost, state and local qovernments are required to halance 
t:1:~l:c- h'l,-1'1~':3 each vear. It is then not difficult to find 
t~A~ ~lC~ onvernmental units could have an excess of 
(ec,",>l-_.,;)\!~r exoenditllr.es fnr a defined period. 

Other factors supportinq the conclusion that GAO 
CAnnot est~hlish a 4n1(k) plan. 

'T'l:e s:Jhject matter:' witlt which a 401 (klXolan is con­
cerne~ is deferred comp~nsation, retireme~t, and savinos 
For retirement purposes. ~hese areas of. law, especially 
it) ~~';f~ (;1.S~ :)r t:'A:1?=!t".,1 emoloy~e.s, ha,Te tr:F.ir1i·:t()nall~1 l"H~en, 

~n~ still ~r~, aov~rned hv statutes in w~ic~ the ronaress 
h;'l-~ pxnlicitlv a;lthori.z~d cert<'lin benef.its for "'ed~ral 
~T es r henef.its. See e.o. AMerican Postal 
IA1or,,:ers In '1. \lnite" ~tates Postal Service, 
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707 F.2d 548~D.C. eire 1983)1 Alaska ailroad, B~198903~ 
Auqust 6, 1981; 5 U.S.C. SS 8301-8348 (1982). We note 
that the same holds true for other are s of Federal 
employee benefits, and GAO is without authority to mod,~y 
or nullify these statutory provisions. ~210091-0.M.~ 
June 1, 1983; Alaska Railroad, B-198903, August 6, 1981 
(health !9Surance). See also Kosmal v. C mmissioner, 670 
F.2~L842.9th Cir. 1982)1 Hogan v. United state3( 513 F.2d 
170~6th Cir. 1975), cert. denied, 423 u.s. 836 1975) 
(Taxpayers were not deprived of equal protection or due 
process because some types of private pension plan contri­
butions and other tvpes of qovernment employment benefits 
may be excluded from income. "l'here are many distinctions 
between private sector pension plans and the Civil Service 
Retirement System for government employees so as to war­
rant separate classification and tax treatment of the 
latter to be found reasonable.J Furthermore, the leg is1a­
tive history of section 401(k~does not contain any 
indication that Conqress intended the 401{k~plan to be 
applicable to Federal ,Government employees. See e.a. 
H.R. Conf. Rep. No. J800, 95th Cong., 2d Sess. 206-207 
(197A). 

Alona this same line two otherqeneral prihciples 
support the position that GAO cannot establish a 401(k) 
plan. Fir.st, the qeneral rule of statut01:y construction 
is that speci~ic leaislation will control over general 
leqislation on the same subject. 2A Sanns, Rutherland 
Stuatory Construction, 4th Rd., S 51.05. Here the 
specific leaislation establishinq Pederal employee pension 
ann r.etire~ent plans controls over general tax leaislation 
~n tn~ ~~tahlishment of profit-sharinq plans. Secondly, 
a1 t :1'.)11(1'1 i 1: (:ould be argued tha tit b~ unfair to exclude 
r0~~r11 8~olovees from these benefits when virtually all 
othp( workers in the country coul~ he eliaible, the rule 
is w~ll ~stahlished that Pe~eral emoloyee benefits are 
00verne~ strictlv hv th~ applicahle statutes an~ reaula­
tt()no:;. '!Jilliam ,J. RIner., C:;~ ComT). Gen. Br;~1q7h). 
Pllr.t'1er'T1ore, i.n 8nqar 'T'. Callahan, R-2101557,«1\JOv~mber 15, 
1 qR '3, Ii 1 C:01TlT). (;en • ..A-' the aaencv arqued t'1;a t an inc'li­
vi~ual was entitleci t6 certain statutory benefits because 
"1~ ',FiS not :,oeciFicallv excl!jc1ed from recei.'7i·'1a th()s(~ 
henefits. We reiecteti that analysis, and, insteac1, Founti 
t'1"lt eml'! those in(Hvir1:Jals specifically alltht)rizen hlJ t~p. 
statute to receive those henefits were so entitled. 
MoceolJer, we must mindful of the siqnificant tax 
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revenue consequences to the Pederal Government which will 
result from the application of a 401 (k}Xplan to Federal 
employees. 

It has also been contended that the authority given 
the Comptroller General under the General Accounting 
Office Personnel Act o~ 1980, Public Law 96-191, February 
15, 1980, 94 Stat. 27/)\is sufficient to allow GAO to 
proceed with a 401 (k) plan, no matter what other aqencies 
may be nermitte~ to do. While authority granted to the 
Comptroller General under this ~ct is considerably broader 
than that qenerally qranted aqency heads, that authority 
is not unlimited. In the report of the House Committee on 
Post Office and Civil Service that accompanied the GAO 
Personnel ~ct, the Committee made it clear that at least 
in the area of employee fringe benefits, GAO employees 
were to continue to be treated in the same manner as most 
Federal emplovees. ~he Committee report stated that: 

"'1'he committee hi.ll preserves the 
basic substantive riqhts of the employees 
of the G~0. In the area of pay and bene­
fits, emoloyees of GAO remain under the 
civil service retirement svstem, are eliq­
ihle for the same medical and disability 
benefits, and are protected against a loss 
in pay from the chanqe in personnel sys­
tems. Beinq sub;ect to the retirement and 
insurance plans administered by the OPM, 
emnlovees of the ~A0 would continue to 
appeal adverse rulings on these matters to 
the Op~. '1'he infrequency and technical 
nature of these appeals suqgests that no 
secinus conflict of roles will cesult From 
nreservina these rights. ~he alternative 
is to create a seoarate retirement and 
insurance system For employees of the n~o. 
~he cost, time, and complexitv or ~reatinq 
a separate system araues stronqlv Raainst 
this alterna~ive." H.? Rep. NO.- 494, Q~th 
~onq., 1st ~ession 4 (1979). 

~husr t~e authoritv of the romptroller ~eneral to alter 
~~n emnlovees' friG~p henefits seems to he limited. 

~lsn ~as heen arau 
8'13 em <inn PerlP1"" 

that since the P ra 
Denosit Insurance 
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Corporation (FDIC) have established 401 (krXplans other 
Federal agencies should be ahle to do the same. There is 
a critical difference and that is the use of appropriated 
funds. We have held that the salaries of employees of 
both the Pederal Rierve (Lieutenant Colonel Robert E. 
Frazier, R-21222.~, ecembe~16' 1983, 63 Compo Gen. ), 
and PDIC (23 Compo ~en. 83 (1943), are paid from ass9SS= 
ments levied on the banks r qulated rather than from 
RPpropriated funds. Since both agencies collect assess­
ments and determine their own expenditures, it is possible 
for those agencies to have an excess of receipts over 
expenditures, and, thus, satisfy the "profit" requirement 
of. section 401. 

Another factor is that the law in the area of 401(k)X 
plans is sti.ll too uncertain at this time to permit (;AO to 
make decisions on which its employees could rely. We note 
that r.CM 38283 itself ohserves that "the leaal character 
of the employer establishing the plan (e.g., a charitable 
oraanization or a"municipal corporation) may dictate cer­
tain limitations on its scope and coverage." The very 
matter of whether and to what extent the Federal govern­
ment should regulate aovernmental plans, especially in the 
area of financial nondiscrimination, is a matter of some 
debate which is far from settled. See testimony of 
~. Allen Winborne, Assistant Co~missioner, IRS, et al., 
CCR Pension Plan Guide, para. 25,542 (transcript of 
hearinq for November 15, 1983 on order). 

When all of the above factors and arauments are 
considered, we believe th~t the hetter view is that (;AO 
';oes not have the authority to establis'h its own 401 (k)X 
plan. ' 

O[JF,S'T'ION 2 

'T'he lack of authority for GAO to match emnloyees' 
contributions to a 401(k) plan. 

'T'itle t; n.s.c. () !)536~198/.) prrwides: 

"~n employee or a member of a 
uniformed service whos~;bRY or 
allowance is f.ixed hv statute or. 
reaulation ~av not receive addi-
tional payor a1 for the 
oisbursement of public or r 

- 9 -
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any other service or duty, unless 
specifically authorized by law and 
the appropriation therefor specifi­
cally states that it is for the 
additional payor allowance." 

1'he annual rate of bas ic pay for the Co!nptroller General, 
the Deputy Co~ptroller General, and the General Counsel of 
GAO is set by statute, and the annual rate of basic pay 
for all other GAO employees is set by Coms~rolt~r General 
regulation./ 31 U.S.C. §§ 703f(1)~nd (2)ur731~and 
732(c)(1) ~ " 

On the basis of the foregoing statutes, any type of 
"'natching contributions" by GAO would constitute 
"d,(iditional pay." Since there i~ no current specific 
authorization for this, any type of matching contributi?9

S hy !;AO would violate the provisions of 5 U.S.C. § 5536~ 
(1q32). , 

';J:~;:)nclude, therefore, that Gr...O curcp.ntly lacks 
,~llthority to match empl\)yees' ',~()rli:("iblltions to a 401 (k»)( 
Vlr'lrl iE "3j:"'!h a plan could be set IIp at GAO. 

ilU"~:3TION 3 

Th~J;~o..~~i.~i.1.ity of OP~.Ls_et':.ing up a 4_9_1J_l~{ ,~l.~n_~or 
Feder~~ __ e.rIli2~oyees • 

BeCd:j::;e \) E y011t" caques t for an exped i t iO'lS cesponse, 
we have not fOCIUdl1.y c')nta'~te('l OPM to solicit its \li~ws 
in this area. Thus, 4hile ~e cannot provide a complete 
answec ,-):\ i:i1l~ PI)i.r1t, we believe the reasoning Ilsed 
tnt:'l)11'lh 'Host of this an:jlj'3i::; ''li).lll \)"! ~:qually applic3.:)l~ 
!:o ,1 :-;')"-="1 1~'1t-wide plan. In the ~\Tp.nt ()?"13h:)dIJ 1:'-'e1 
.liffArently and PL,.)CI~ed,~ '.'lith such a plan, we wi 11 
c,~C'ol1,si(]er our position in tni,:; ':lal:::,~~. 

As·s·ls·t·.;n~;,.?neia-C-cOl.inSe 1 Ro'bert'J. ti iJJ ins 
S':!'1i)c\tt,)t"ney - Douglas A. Faul1<:11:!t' 
\ttot"ney-Ad?is"?:::" - ,J:)sei?~1 L. l'1cCann 
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APPENDIX 

',Section 135 of the Revenue Act 6f 1978, Pub. L. 
95-~OO",:November 6, 1978, 92 Stat. 2785-86, is now . 
codlfie,d as fOllows: S 135(a),.~ U.S.C. S 401(k)M(1982); 
S 135(·b), 26 U.S.~.r:S 402(a)(8)~1982): and S 135(c?;, 26 
U.S.C. S 401 note~1982). 

'Section 13.5 prmijdes: 

' ... ;,,,. 

iE: h. Gt:-';.l'·:Al -~':lion 40 1 I rt'!&tinj:' te> qualiflf:'~ J.){:n~;('r, P:-Ofil. .:, I· -I', 

fharl"~, and f.t()~t Dvnu!= plam;\ il- anwnd,·o b;. n·dt :ip,:i~m;' ~'.J.!.~ •. ,. 
tIV1,''\''· a,c II' and by lr;!'('rtlO~ afu'r sub!-(·::t1qr, Ij tht folloy.;-in~ nrw 
II.!O::-t"ctlt'rl' 

'\k ' CASH OR DnERRED ARRA!,G£.~n:!'T:' - , 
",1, GrstRAL Rl"Lt - A proflt-sna!"inr or s~o::~. bonus p::.!. shaH. 

n:' b. CO:-l~:c/·rt:= a," no: sa:i.sfvlnC thf Tt'~;.;itt'mt'nl..'" of suDs(-,· 
lion tal'men!: bt'::"u~/thr p!n~ includ.·, 's qunhflE'd cu:->: or 
deff'rtPd 8rran~E'mt.nt . , 

"t2 i Q'l'I\UF"tE{'I CASH 6f: flEfEtq'':rT' ARRANGtMrs'r:-/i' qualifit>d 
,cash Qr deft'rTf'd arranrt':TIf'flt i~an:,~ srranrt'mt'nt whit-h )& part ' 
of 8 profit-snarinl= orstotl bc;>ou![- plan whIch mpet!' tht' require.i 
ment,.c' 6rsubs(.'ctlon I a 1- . , " , ; "_: 

• ",A I undl-T which a co\'ered employeE' may eteet! to ha-ve " 
the employer make' paymf'nt..<:. as contribution!' tG (I, trust 
under tnt> plan on btih::s.lfof thE' emplo~'et:, or to thE" t"rnpI6ye~ 
dittoed\' in cash: ' i 
, "(B ,. under which amount~ held b\' thE' tTU~! which af-to.! 

attributabk to erriploypr contributlflns madt, pur:ouantto thE' 
empIClyt't"'$ elf'ctlOri may not ~ distribut;lbl· t(, P:::':-Hclpants 

, or other benE"flclarit:: earhpr than upor, n='.iremenL df:>ath .. 
disabilit,v, or s~'paratl~l:i from sernet-, hardship.,r the attain-

, m!'!nl of 8!;E' 5!-,l •. and will not hI" dlstributabl€:' mt'rely by 
, re::s.son of the comp:f'tion of a statt'd period of participation or 

tht- lapH' or a fixed numb(·" of yt'ars: anc 
"(e· Vlhich pTo\"id!:'~ tb.: an empioyt'E"s nght to his 

ac::rut'c' b£'nefi: derive.:' from employer cor, tribuul)n:. madt: 
tc·thf' tn.t:"i pur::uar.: it hl~ ~lc-;:'ti,-'r: a:-I:' II 0:1 f:J!"feitablr, 

"I(..! Afi LICATl():--; OJ PAP.7:ClI'ATI(.,S Asr. DlSCP~l1\fl!'ATJO:-;:: 
S1:A!'DARDS -

", A, .At. qualifir d (::i~r. :,: dE'ferrt-'ci arrangt'mpot shall bl:' 
considert'd tt:' s8tl!'fy thc'Teyuirements of subsection lall41, 
with respE'ct to the amount of contributions. ar,d of subpara. 
graph IB, of sewor, 41ft,b"!, for a plan year if those employ­
ee,; eli~ble to benefi: under thE" plan sa~lsfy the pro\'isions of 
silbparat=ra;::hiA; or t'B' of sectio:l 410·bn, and if th~ actual 
dE-fHra l, pe:-::entagf for hl;hjy compE'nsated employees (a.; 

defined in parag-rapr. \4." fc;- such p!anyear bears a Te-latior--
shir- to the actual dderral percent~~e for all other elir'~IE 

for su::; year whIch me.eus en.her 0 tnt 

\: 

I 

i' 
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. "Ill The actual deferral percE'ntal7{ f(lr the group of 
hlj:!hly c0ntpensnted emplo:,,'PE's i~ not mOTE' than th£' 
actual def£'1"ral perc~nta~f> of all oth~r eHt;ible employ­
ees multipliE'd by 1:5 

"(iiI Tht- exces.; cf thE' actual deferral percentage for 
the group ,of ~il=hjy comp<>ns~ted employees over that of 
all oth~r ehg1bl£' employees 15 not more than 3 pen;ent­
agt' pomts.and tht- actual deferral percentage for the 
group of hil!hly compensated ~mploy~s is not more 
than the a~ual.deferral percentage of aU other eligible 
employet:s muluphed b\' 2.n. . . ' 

"(B· for purJ.>O!'f-~ of subparagTaph (A l. the actual deferral 
percentag~ for a spt-cifiec ~rcup of employees for a plan yi!ar 
shall bE' thE' a\'era~E- of thE' ratios lcalculated separately for 
each employee in such grOUpl of-

'.'Ii! the amount of employer contributions actually 
paid over to the. trust on behalf of each such&mployee-
for such plan year. to . . , 

. . "Hii th~ employ~'s compensation fot suc;h plan year. 
For purpose!" orthe.precedm~ sentence. the compensation of any 
empll.'y.ee for ap!an yeat shall be thE' amount of his compensation 

. 'IIIohlc~ IE ~ken ~toaccountun~~!' t.he plan in calculating the 
cO::ltn~utlon whlch may be m,ade on his behalf fo,r such plan year 

"14· HIGIIl ,. COMrENSATED EMJ'WYEt -For purpo!'('!- of thi~ 
~uh!" :tlOn. th( term 'hil=hh' comp<'nsated emr!()~·t't.' mt'un~8n\' 

, eJ\lrl(t~·E>.: whCt i.e mOr€' hif:t:h' comJ'('nsntf'd th(l~' two.thlrci!- of .aft 
eh"!lbl't'p1pl~yees, t,a~Inf: Into account .?nly compensation ,,!,hlCh 
is con!ildered In appIymg para~aph,(31. ," , 

, (hI T~~,M3J~m' or BENEFJoAJuES-SubsectioTl' (a l of section 402 is ,2" "", 411~ 
amenclt'dby .ddin~ at the end thereof th£' followin~ nf'\\ paras:-raph', 

·~·I-~(~A.!SH OR DETERqD ARRANGEMENTS.-For purposf'S of this 
titlf'. !:o~tributions, ma~ by an employer on behalf of an 
emplClyee to a trust which i$ a part of a qualified cash or deferred 
arrangement (as defined in section 401<kK21J shall not be treated 
as Q.t~tri~uted or made av.ailable tQ the employee nores contribu­
tion~ ma,dE> to the trust ',by thf' employee merely because the 
arrangementinclndes prC)visions under which the employe~ has 
an election .whetherthe contributi,on will be made to. the trust or 
re,ceh'ed by the employee in cash." . 

leI EFFECTIVE DAn:,- . 
III l~GENERAL.--The amendme,nts madE", by this. section shall 

apply to plan years beginning after December 31.1979. ' 
c21 TRANSITIONAL RULE.-In thE" case of cash or deferred 

arrangemen~ in existence on June 2'7. 1974- , 
:(Al thE' qualification of the plan, and the trust under 

section 401 ofthe Internal Re\'enue CodE' of 1954; 
IB' the exemption of the trustunder section 5011a)of such 

Code: " , , 
,Ie) the tu,able year of inclusion in gross income of the­

empJo):~ of any ~ount 60 contributed by the employer to 
thE' t'fust; and , 

(D,' the-excludability of the interest of. the emplOYeE in the 
tr.ust under sections 2039 and 2517 of-such Code. 

15hall be determined for plan years beginning- bef0rE:: January 1, 
19~(' in 8'manner consistent v.-ith Re\!~mue Ruhr.;:- ~.t·:4~:n956-2 
C.S. Reve.Tluf:' R .. !inE;l63-1S{' La Ie';; , ar.d Revenue 
Ruling \196~-1 C,B, 40;: , 

2t· I ."/ 4/11 
n·tt.-

;,?, I .. f -l./t1 
21. l :0-( 5(1\ 
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