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DIGEST 

Contracting officer's rejection of sole responsive bid on 
the basis of unreasonable price, resulting in the 
cancellation of the solicitation, was proper where the bid 
was 33 to 42 percent higher than the prices paid for the 
equipment under the bidder's own recent contract and market 
conditions were found not to justify such an increase. 

DECISION 

Picker International, Inc. protests the cancellation of 
invitation for bids ( I F B )  No. DLAM-120-87-B-1193, issued by 
the Defense Logistics Agency ( D L A )  for 145 mobile, battery- 
powered x-ray machines with rough terrain capability. The 
agency decision was based on its determination that the 
only acceptable bid received, Picker's, was unreasonably 
high. The protester disputes this finding and contends that 
the actual motivation for cancellation was improperly to 
increase the quantity. 

We deny the protest. 

The IFB solicited bids for the equipment on the basis of two 
types of packaging, one with provisioning and repair parts 
for emergency portable deployment, and one without. The 
only other bid received (other than Picker's) by the 
April 5, 1988, opening was from General Electric Medical 
Supply Group (GE), but GE's bid was determined nonresponsive 
due to several technical deficiencies. The determination 
that Picker's price--$48,634 with provisioning and $41,438 
without--was unreasonable and was based primarily on a price 
analysis, which compared Picker's current bid prices to the 
prices on a 1986 contract for the same item, on which Picker 
and GE competed, and which was awarded to Picker. The 
analysis ultimately revealed a 33 to 42 percent increase in 
Picker's current bid price (depending on the type of 
packaging), while there had been no increase in the 



P r o d u c e r  P r i c e  Index  ( P P I )  f o r  d i a g n o s t i c  m e d i c a l  x-ray 
equipment  f o r  t h e  same p e r i o d .  A t  t h e  same t i m e ,  t h e  
c o n t r a c t i n g  o f f i c e r  d e t e r m i n e d  t h a t  s h e  c o u l d  n o t  r e l y  f o r  
compar i son  o n  GE's n o n r e s p o n s i v e  b i d  b e c a u s e  o f  t h e  
t e c h n i c a l  d e f i c i e n c i e s ;  o n  t h e  g o v e r n m e n t ' s  estimate for 
x-ray appara tus ,  which was s i g n i f i c a n t l y  lower t h a n  P i c k e r '  s 
p r i c e s ,  because it  was b a s e d  on  o u t d a t e d  c a t a l o g  
i n f o r m a t i o n ;  or on  commercial prices,  because t h e  i t e m  
requested was m i l i t a r y  u n i q u e  w i t h  t h e  commercial item 
e x h i b i t i n g  s i g n i f i c a n t  d i f f e r e n c e s .  

p i c k e r  c o n t e n d s  t h a t  u s e  o f  i t s  1986 c o n t r a c t  prices f o r  
compar i son  t o  t h e  P P I  was improper b e c a u s e  i t s  p r i c e  t he re  
had been based on a n  u n d e r e s t i m a t i o n  o f  t h e  m a n u f a c t u r i n g  
costs ,  l e a d i n g  t h e  f i r m  t o  lose money i n  t h e  m a n u f a c t u r e  o f  
t h e  equipment  a t  t h e  1986 c o n t r a c t  price. P i c k e r  f u r t h e r  
asser ts  t h a t  t h e  P P I  is  too g e n e r a l  an  i n d e x  t o  gauge  t h e  
r e a s o n a b l e n e s s  of a b i d ,  and t h a t  t h e  agency i n s t e a d  s h o u l d  
have  r e l i e d  on a c o m b i n a t i o n  of P i c k e r ' s  a c tua l  cos t  o f  
m a n u f a c t u r i n g  t h e  u n i t  i n  1986,  GE's price i n  i t s  
u n a c c e p t a b l e  b i d ,  and commercial prices f o r  s imi l a r  u n i t s .  
P i c k e r  m a i n t a i n s  t h e  agency  had access t o  t h e  f i r m ' s  a c t u a l  
1986 p r o d u c t i o n  costs  ( t h r o u g h  a l r e a d y  o b t a i n e d  d a t a  or by 
a u d i t ) ;  t h a t  t h e  agency  c o u l d  have  used  GE's n o n r e s p o n s i v e  
b i d  ( o f  $47 ,600  w i t h  p r o v i s i o n i n g  and  $38 ,000 w i t h o u t )  as  a 
b a s i s  o f  c o m p a r i s o n ,  b e c a u s e  t h e  d e f e c t s  i n  t h e  b i d  i n  f a c t  
were n o t  mater ia l ;  and t h a t  i ts  commercial prices are  
r e l e v a n t  because t h e  m i l i t a r y  model  here is o n l y  a 
r u g g e d i z e d  v e r s i o n  o f  i ts commercial p r o d u c t ,  w i t h  more t h a n  
50 p e r c e n t  o f  t h e  same par t s .  The protester s p e c u l a t e s  
t h a t  t h e  agency  c o n t r i v e d  i ts  price u n r e a s o n a b l e n e s s  
d e t e r m i n a t i o n  t o  j u s t i f y  c a n c e l i n g  t h e  I F B  so q u a n t i t i e s  
c o u l d  b e  i n c r e a s e d .  

G e n e r a l l y ,  c a n c e l l a t i o n  of a n  I F B  a f t e r  b i d  open ing  is 
improper a b s e n t  a c o g e n t  and c o m p e l l i n g  r e a s o n .  
N e v e r t h e l e s s ,  t h e  F e d e r a l  A c q u i s i t i o n  R e g u l a t i o n  ( F A R )  
a u t h o r i z e s  c a n c e l l a t i o n  w h e r e  " a l l  otherwise acceptable b i d s  
r e c e i v e d  are a t  u n r e a s o n a b l e  prices, o r  o n l y  o n e  b i d  is 
r e c e i v e d  and t h e  c o n t r a c t i n g  o f f icer  c a n n o t  d e t e r m i n e  t h e  
r e a s o n a b l e n e s s  o f  t h e  b i d  price." FAR S 1 4 . 4 0 4 - 1 ( ~ ) ( 6 ) .  
Moreover ,  b e f o r e  awarding  any  c o n t r a c t ,  a c o n t r a c t i n g  
o f f i c e r  must  d e t e r m i n e  t h a t  t h e  price a t  which t h e  c o n t r a c t  
w o u l d  b e  awarded is r e a s o n a b l e .  FAR S 14.407-2. A 
d e t e r m i n a t i o n  c o n c e r n i n g  price r e a s o n a b l e n e s s  is a matter 
o f  a d m i n i s t r a t i v e  d i s c r e t i o n  t h a t  w e  w i l l  n o t  q u e s t i o n  
u n l e s s  t h e  d e t e r m i n a t i o n  is  u n r e a s o n a b l e  or t h e  protester 
d e m o n s t r a t e s  f r a u d  or bad f a i t h  on  t h e  a g e n c y ' s  p a r t .  
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D a n i e l s  M a n u f a c t u r i n g  Corp., B-223475 .2 ,  J a n .  1 3 ,  1 9 8 7 ,  87-1 
CPD (1 5 1 ;  Hoboken S h i p y a r d s ,  I n c . ,  E-223581 e t  -- a l . ,  
Sept .  1 4 ,  1 9 8 6 ,  86 -2  CPD 11 3 2 4 .  A n  agency  p r o p e r l y  may b a s e  
a d e t e r m i n a t i o n  o f  p r i c e  r e a s o n a b l e n e s s  upon c o m p a r i s o n s  
w i t h  s u c h  t h i n g s  as  government  estimates, past  p r o c u r e m e n t  
h i s t o r y ,  c u r r e n t  market c o n d i t i o n s ,  o r  any o t h e r  r e l e v a n t  
fac tors ,  i n c l u d i n g  any  which have  been r e v e a l e d  i n  t h e  
b i d d i n g .  - I d .  FAR SS 1 4 . 4 0 7 - 2  and 1 5 . 8 0 5 - 2 .  

Our r ev iew o f  t h e  r e c o r d  h e r e  p r o v i d e s  no b a s i s  t o  q u e s t i o n  
t h e  c o n t r a c t i n g  o f  f i c e r ' s  d e t e r m i n a t i o n  t h a t  t h e  a v a i l a b l e  
i n f o r m a t i o n  d i d  n o t  permit h e r  t o  make t h e  r e q u i r e d  f i n d i n g  
t h a t  P i c k e r ' s  b i d  was r e a s o n a b l e .  Al though the re  had been  
n o  i n c r e a s e  i n  t h e  PPI ,  P i c k e r ' s  b i d  prices were 3 3  t o  4 2  
p e r c e n t  h i g h e r  t h a n  P i c k e r ' s  1 9 8 6  c o n t r a c t  prices f o r  t h e  
same items. - See Washington Pa t ro l  S e r v i c e ,  I n c . ,  8-225610  
e t  a l . ,  A p r .  7 ,  1 9 8 7 ,  87-1 C P D  11 3 8 4 .  W h i l e  P i c k e r  c o n t e n d s  
t h a t  t h e  PPI  i s  n o t  as  a c c u r a t e  a r e f l e c t i o n  o f  t h e  p r i c i n g  
env i ronmen t  as o ther  i n d e x e s ,  P i c k e r  h a s  n e i t h e r  i d e n t i f i e d  
t h e  i n d e x e s  it c o n s i d e r s  p r e f e r a b l e ,  n o r  p r e s e n t e d  o t h e r  
s imilar  e v i d e n c e  t h a t  m a r k e t  prices f o r  t h i s  equipment  h a v e  
i n c r e a s e d  s u b s t a n t i a l l y  s i n c e  1 9 8 6 .  Moveover, w e  have  
uphe ld  t h e  u s e  of t h e  PPI  as an  appropriate  f a c t o r  i n  
d e t e r m i n i n g  w h e t h e r  marke t  c o n d i t i o n s  j u s t i f y  a price 
i n c r e a s e  from p r e v i o u s  c o n t r a c t s  o f  t h e  same r e q u i r e m e n t s .  
See - D a n i e l s  Manufac tu r ing  Corp., 8 - 2 2 3 4 7 5 . 2 ,  supra.  

F u r t h e r ,  P i c k e r  h a s  n o t  d e m o n s t r a t e d  t h a t  t h e  agency  f a i l e d  
t o  c o n s i d e r  o t h e r  r e a s o n a b l y  a v a i l a b l e  i n f o r m a t i o n .  
P i c k e r ' s  claim t h a t  t h e  agency  had i n f o r m a t i o n  t h a t  t h e  f i r m  
had u n d e r b i d  t h e  1 9 8 6  c o n t r a c t  appears to  be b a s e d  on 
preaward  l e t t e r s  t o  t h e  agency  u r g i n g  a prompt award a n d  
e x p r e s s i n g  c o n c e r n  a b o u t  t h e  un ique  s o l i c i t a t i o n  
r e q u i r e m e n t s .  These  l e t t e r s  do  n o t  e x p l a i n  t h e  s i t u a t i o n  
u n d e r  t h e  1 9 8 6  c o n t r a c t ,  however ,  and t h e  agency  h a s  
s u b m i t t e d  a f f i d a v i t s  from agency  p e r s o n n e l  d e n y i n g  t h e y  were 
aware P i c k e r  e x p e r i e n c e d  p r i c i n g  d i f f i c u l t i e s  unde r  t h e  1986 
c o n t r a c t .  W e  f i n d  no e v i d e n c e  t h a t  c o n t r a c t i n g  o f f i c i a l s  
here were on  n o t i c e  of any i n c r e a s e  i n  p r o d u c t i o n  costs s u c h  
t h a t  t h e y  s h o u l d  have  known t o  take t h o s e  costs i n t o  a c c o u n t  
i n  j u d g i n g  t h e  r e a s o n a b l e n e s s  o f  P i c k e r ' s  1988  b i d  pr ices .  

W e  d o  n o t  share  P i c k e r ' s  view t h a t  DLA was r e q u i r e d  t o  a u d i t  
P i c k e r ' s  1 9 8 6  p r o d u c t i o n  costs  i n  d e t e r m i n i n g  
r e a s o n a b l e n e s s ;  an  a u d i t  is  n o t  one  of  t h e  s u g g e s t e d  price 
r e a s o n a b l e n e s s  d e t e r m i n a t i o n  t e c h n i q u e s  s p e c i f i e d  i n  FAR 
(S 1 5 . 8 0 5 - 2 )  a n d ,  i n  any  case, DLA b e l i e v e s  s u c h  an a u d i t  , 
would have  been  p o i n t l e s s ,  s i n c e  a r e c e n t  a u d i t  o f  P i c k e r ' s  
prices f o r  repa i r  p a r t s  k i t s  had found t h a t  t h e  f i r m  
m a i n t a i n e d  i n a d e q u a t e  p r i c i n g  d a t a .  I n  any e v e n t ,  e v e n  i f  
t h e  i n c r e a s e d  p r o d u c t i o n  cos ts  t h a t  P i c k e r  now claims are  
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added t o  P i c k e r ' s  1986 c o n t r a c t  prices ( a s  a d j u s t e d  t o  
r e f l e c t  t h e  f e w e r  accessories r e q u i r e d  unde r  t h e  c a n c e l e d  
s o l i c i t a t i o n ) ,  i t s  1988 b i d  prices are s t i l l  6 t o  7 . 8  
p e r c e n t  h i g h e r ,  an  i n c r e a s e  f o r  w h i c h  P i c k e r  p r o v i d e s  n o  
a d e q u a t e  e x p l a n a t i o n .  As w e  have  found c a n c e l l a t i o n  t o  be  
i u s t i f i e d  where  t h e  l o w  b i d  exceeded  t h e  government  es t imate  
6y a s  l i t t l e  as 7 . 2  p e r c e n t ,  - see H a r r i s o n - W e s t e r n  Corp., 
8-225581 ,  May 1 ,  1 9 8 7 ,  87-1 CPD 11 4 5 7 ,  t h e  c o n t r a c t i n g  
o f f i c e r  p r o p e r l y  c o u l d  have  d e t e r m i n e d  P i c k e r ' s  prices to  be  
u n r e a s o n a b l e  even  had s h e  c o n s i d e r e d  P i c k e r ' s  a l l e g e d  h i g h e r  
1986 p r o d u c t i o n  costs. 

W e  a l s o  do n o t  f i n d  t h a t  t h e  c o n t r a c t i n g  o f f i c e r ' s  r e f u s a l  
to  c o n s i d e r  GE's n o n r e s p o n s i v e  b i d  r e n d e r e d  t h e  price 
a n a l y s i s  u n r e a s o n a b l e .  W e  have  s t a t e d  t h a t  compar i sons  
w i t h  n o n r e s p o n s i v e  b i d s  f o r  p u r p o s e s  o f  p r ice  
r e a s o n a b l e n e s s  d e t e r m i n a t i o n s  s h o u l d  be  u n d e r t a k e n  w i t h  
c a u t i o n ,  b o t h  because t h e  n o n r e s p o n s i v e n e s s  may c o n c e r n  b i d  
e l e m e n t s  t h a t  a f f e c t  t h e  b i d  price, and b e c a u s e  it may be  
d i f f i c u l t  t o  t e l l  whe the r  t h e  n o n r e s p o n s i v e  b i d d e r  s e r i o u s l y  
wi shed  t o  have  i t s  b i d  a c c e p t e d .  MIL-STD Corp., 8-212038 
e t  a l . ,  J a n .  2 4 ,  1 9 8 4 ,  84-1 CPD f 1 1 2 .  Here, we are n o t  
p e r s u a d e d  t h a t  t h e  t e c h n i c a l  d e f i c i e n c i e s  i n  GE's b i d  were 
so c l e a r l y  i n c o n s e q u e n t i a l  t h a t  t h e  c o n t r a c t i n g  o f f i c e r  was 
requi red  t o  r e l y  on  GE's b i d  as  a bas i s  for compar ison  and 
i g n o r e  t h e  b i d  prices f rom 1986 .  

W e  s i m i l a r l y  d o  n o t  agree t h a t  DLA f a i l e d  t o  g i v e  proper 
c o n s i d e r a t i o n  t o  commercial prices i n  t h e  price a n a l y s i s .  
T h e  agency  was aware o f  P i c k e r ' s  commercial model, b u t  
s p e c i f i c a l l y  d e t e r m i n e d  t h a t  w h i l e  P i cke r ' s  o f f e r e d  MXM 
model and i t s  commercial model had t h e  same g e n e r a l  
c o n f i g u r a t i o n ,  t h e y  were i n  f a c t  s u b s t a n t i a l l y  d i f f e r e n t ;  
among o t h e r  d i f f e r e n c e s ,  t h e  MXM model  h a s  a heavy d u t y  
d r i v e  mechanism, l a r g e r  whee l s ,  i n c r e a s e d  b a t t e r y  c a p a c i t y ,  
and  a m o t o r i z e d  s t a n d .  DLA c o n s i d e r e d  these d i f f e r e n c e s  
s i g n i f i c a n t  enough t o  r e n d e r  t h e  commercial model a n  
u n s u i t a b l e  b a s i s  f o r  a price compar i son .  I n d e e d ,  P i c k e r  
i t s e l f  emphasizes t h a t  t h e  m i l i t a r y  model is subjec t  to  more 
s t r i n g e n t  s p e c i f i c a t i o n s ,  and e x p l a i n s  t h a t  b a s i n g  i t s  1986 
price f o r  t h e  MXM on  i t s  commercial model is  what l e d  it t o  
u n d e r b i d  t h e  1986 c o n t r a c t .  F u r t h e r ,  w h i l e  P i c k e r  p o i n t s  t o  
t h e  f a c t  t h a t  50  p e r c e n t  o f  t h e  two models' pa r t s  are t h e  
same as e v i d e n c e  t h a t  t h e  models  are s i m i l a r ,  w e  t h i n k  t w o  
models  h a v i n g  o n l y  5 0  p e r c e n t  o f  t h e i r  p a r t s  i n  common 
a c t u a l l y  s u g g e s t s  t h a t  t h e  items are  s u f f i c i e n t l y  d i s s i m i l a r  
t h a t  t h e  price of one  would n o t  n e c e s s a r i l y  i n d i c a t e  t h e  
r e a s o n a b l e n e s s  o f  t h e  p r ice  of t h e  other .  
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We conclude that DLA's reliance on Picker's prior contract 
price for the same item in finding Picker's price 
unreasonable was proper, and that cancellation of the 
solicitation due to the absence of any reasonable bids thus 
was unobjectionable. 

The protest is denied. 

Jambs F. Hinchman 
General Counsel 

j 

5 9-2 324 3 0 




