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DIGEST 

An A i r  Force e m p l o y e e  c l a i m e d  r e i m b u r s e m e n t  of a loan 
o r i g i n a t i o n  fee of 2 p e r c e n t .  
l i m i t  r e i m b u r s e m e n t  t o  1 p e r c e n t  was b a s e d  o n  d a t a  showing  
t h a t  1 p e r c e n t  was t h e  d o m i n a n t  f e e  i n  t h e  area of t h e  
e m p l o y e e ' s  new d u t y  s t a t i o n .  
d a t a  shows  a r a n g e  of fees from 1 t o  3 p e r c e n t  and  t h a t  t h e  
2 p e r c e n t  c l a i m e d  i s  r e a s o n a b l y  w i t h i n  t h a t  r a n g e .  The  A i r  
Force, however, p r o p e r l y  l i m i t e d  r e i m b u r s e m e n t  to  1 p e r c e n t  
s i n c e  t h e  law and i m p l e m e n t i n g  r e g u l a t i o n s  l i m i t  r e i m b u r s e -  
ment  to  t h e  " c u s t o m a r y "  c h a r g e  i n  t h e  a r e a  f o r  l o a n  o r i g i -  
n a t i o n  f e e s ,  a n d  t h e  d o m i n a n t  fee r e p r e s e n t s  t h e  c u s t o m a r y  
c h a r g e .  

The a g e n c y ' s  d e t e r m i n a t i o n  t o  

The  e m p l o y e e  c o n t e n d s  t h a t  t h e  

DECISION 

T h i s  r e s p o n d s  t o  a r e q u e s t  for a d e c i s i o n  a s  t o  w h e t h e r  a n  
A i r  Force c i v i l i a n  employee  s h o u l d  be r e i m b u r s e d  t h e  f u l l  
2 p e r c e n t  h e  claims a s  a l o a n  o r i g i n a t i o n  f e e .  F o r  t h e  
f o l l o w i n g  r e a s o n s ,  w e  c o n c l u d e  t h a t  t h e  A i r  Force p r o p e r l y  
l i m i t e d  r e i m b u r s e m e n t  t o  1 p e r c e n t . l /  - 
BACKGROUND 

Dona ld  R. M i t c h e l l ,  who was t r a n s f e r r e d  i n  J u n e  1 9 8 6 ,  
p r e s e n t e d  a c la im for r e i m b u r s e m e n t  of a l o a n  o r i q i n a t i o n  
fee  of 2 p e r c e n t  of t h e  amount  of a c o n v e n t i o n a l  m o r t g a q e  
l o a n  h e  o b t a i n e d  to  p u r c h a s e  a r e s i d e n c e  i n  t h e  v i c i n i t y  of 
h i s  new o f f i c i a l  d u t y  s t a t i o n ,  W r i g h t - P a t t e r s o n  A i r  F o r c e  

1/ The r e q u e s t  was made by t h e  C h i e f ,  A c c o u n t i n g  and  
F i n a n c e  B r a n c h ,  H e a d q u a r t e r s  2 7 5 0 t h  A i r  Base Wing ( A F L C ) ,  
W r i g h t - P a t t e r s o n  AFB, Oh io .  The r e q u e s t  was a p p r o v e d  by t h e  
Per D i e m ,  T r a v e l  and  T r a n s p o r t a t i o n  A l l o w a n c e  C o m m i t t e e  and 
a s s i g n e d  C o n t r o l  N o .  87-24.  



Base (AFB),  n e a r  Dayton ,  Ohio .  The A i r  F o r c e  l i m i t e d  
r e i m b u r s e m e n t  t o  1 p e r c e n t  on  t h e  premise t h a t  t h e  amount 
c l a i m e d  i n  excess of 1 p e r c e n t  exceeded  t h e  amount 
" c u s t o m a r i l y "  c h a r g e d  i n  t h e  area. The employee  d i s p u t e s  
t h e  method t h e  A i r  F o r c e  used  t o  d e t e r m i n e  t h e  c u s t o m a r y  
f e e .  

The A i r  Force b a s e d  i t s  d e t e r m i n a t i o n ,  t h a t  1 p e r c e n t  was 
t h e  c u s t o m a r y  f e e  i n  t h e  W r i g h t - P a t t e r s o n  AFB a r e a ,  on t h r e e  
s o u r c e s  of i n f o r m a t i o n :  (1) t h e  a g e n c y ' s  t e l e p h o n e  s u r v e y  
o f  1 2  l e n d i n g  i n s t i t u t i o n s  showing t h a t  8 o f  t h e  1 2  c h a r g e d  
1 p e r c e n t ;  ( 2 )  t h e  a g e n c y ' s  r e v i e w  o f  t h e  i n s t a l l a t i o n ' s  
r ea l  es ta te  claims f i l e s  showing t h a t  21  of 3 3  i n v o l v e d  a 
1 p e r c e n t  f e e ;  and  ( 3 )  a n  i n f o r m a l  report from t h e  Depart- 
ment  o f  Housing and Urban Development  ( H U D )  t h a t  t h e  
c u s t o m a r y  c h a r g e  was 1 p e r c e n t .  Mr. M i t c h e l l ,  however ,  
c o n c l u d e d  t h a t  t h e r e  was a r a n g e  of from 1 t o  3 p e r c e n t  
and  t h a t  h i s  claim f o r  2 p e r c e n t  r e a s o n a b l y  was w i t h i n  t h e  
r a n g e .  H i s  c o n c l u s i o n  was based  o n  t h e  f i r s t  t w o  sources, 
which  imply  t h a t  a b o u t  o n e - t h i r d  o f  t h e  i n s t i t u t i o n s  s u r -  
veyed  or t r a n s a c t i o n s  r e v i e w e d  a p p l i e d  a f e e  o f  more t h a n  
1 p e r c e n t  (some were as h i g h  as 3 p e r c e n t ) ,  and  on  a news- 
paper a r t i c l e  showing t h a t  a s i n g l e  bank ,  t h a t  a p p a r e n t l y  
had  n e a r l y  o n e - f o u r t h  t h e  r e s i d e n t i a l  m o r t g a g e  market, 
c h a r g e d  3 p e r c e n t .  I n  a d d i t i o n  h e  i n d i c a t e s  t h a t  t h e  
1 p e r c e n t  f e e  i n f o r m a t i o n  f u r n i s h e d  by HUD a p p l i e s  t o  FHA 
and VA l o a n s ,  w h i l e  h e  o b t a i n e d  a c o n v e n t i o n a l  l o a n .  

The A i r  F o r c e  b e l i e v e s  t h a t  i t s  method o f  b a s i n g  t h e  
c u s t o m a r y  c h a r g e  on  t h e  dominan t  f e e  is cor rec t ;  however ,  
there  was d o u b t  a s  t o  w h e t h e r  o u r  d e c i s i o n  i n  S t e v e n  C.  
Krems, 65  Comp. Gen. 4 4 7  ( 1 9 8 6 ) ,  s u p p o r t e d  t h e  c l a i m a n t ' s  
method o f  d e t e r m i n i n g  "cus tomary"  c h a r g e  w i t h i n  a r a n g e  o f  
f e e s  . 
DISCUSSION 

I n  K r e m s  t h e  a u t h o r i z a t i o n  f o r  t h e  I n t e r n a l  Revenue S e r v i c e  
t o  pay  a 3 p e r c e n t  loan o r i g i n a t i o n  fee was b a s e d  on t h e  
h o l d i n g  t h a t  t h e  r a t e  was p resumab ly  w i t h i n  a r a n g e  of f e e s  
c h a r g e d ,  a v e r a g i n g  2 .8  p e r c e n t ,  t h a t  were c o n t a i n e d  i n  a 
c o m p r e h e n s i v e  s u r v e y  p r e s e n t e d  by t h e  c l a i m a n t .  The  K r e m s  
h o l d i n g ,  which  s h o u l d  be  l i m i t e d  to t h e  u n u s u a l  f a c t s  o f  
t h a t  case, n e i t h e r  c o n t r o l s  t h e  r e s u l t  of t h i s  case nor 
d i s t u r b s  t h e  g e n e r a l  r u l e s  t h a t  we h a v e  a p p l i e d  c o n s i s t e n t l y  
b e f o r e  and a f t e r  t h e  K r e m s  d e c i s i o n .  

The law and implemen t ing  r e g u l a t i o n s  e x p r e s s l y  l i m i t  
r e i m b u r s e m e n t  o f  l o a n  o r i g i n a t i o n  fees ( a n d  o t h e r  real  
e s t a t e  p u r c h a s e  e x p e n s e s )  t o  t h o s e  t h a t  a r e  " c u s t o m a r i l y  
c h a r g e d "  i n  t h e  l o c a l i t y  of t h e  e m p l o y e e ' s  new d u t y  s t a t i o n .  
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See - 5 U.S.C. S 5 7 2 4 a ( a ) ( 4 )  ( 1 9 8 2 )  a n d  p a r a g r a p h  2 - 6 . 2 d ( 1 )  of 
t h e  F e d e r a l  T r a v e l  R e g u l a t i o n s ,  i n c o r p .  b y  r e f . ,  4 1  C . F . R .  
S 1 0 1 - 7 . 0 0 3  ( 1 9 8 5 ) .  We p o i n t  o u t  t h a t ,  u n l i k e  t h e  u s u a l  
c a se ,  t h e  o n l y  r e l e v a n t  e v i d e n c e  of  " c u s t o m a r y "  cha rge  known 
a t  t h e  time t h e  Krems d e c i s i o n  was r e n d e r e d ,  was a s u r v e y  
p r e s e n t e d  by t h e m m a n t ;  t h e  a g e n c y ' s  e v i d e n c e  was n o t  
c o n s i d e r e d  c o n t r o l l i n g  s i n c e  i t  was based o n l y  o n  FHA 
f i n a n c i n g ,  w h i l e  a c o n v e n t i o n a l  l o a n  was i n v o l v e d .  Krems 
was p a r t i a l l y  o v e r r u l e d  i n  C o n s t a n t  B.  C h e v a l i e r ,  6 6  Comp. 
Gen.  6 2 7  ( 1 9 8 7 ) ,  i n s o f a r  a s  Krems s a n c t i o n e d  r e l i a n c e  o n  a 
s u r v e y  d e t e r m i n a t i o n  of "fees"  t h a t  c o n t a i n e d  o t h e r  t h a n  
r e i m b u r s a b l e  e x p e n s e s .  

C h e v a l i e r ,  i n  f a c t ,  r e a f f i r m e d  t h e  g e n e r a l  r u l e s  s t a t e d  i n  
two d e c i s i o n s  r e n d e r e d  p r i o r  t o  Krems. A s h o w i n g  t h a t  a 
r a n g e  of f e e s  was c h a r g e d  does n o t  p r o v i d e  a b a s i s  t o  
r e i m b u r s e  a n y  f e e s  w i t h i n  t h a t  r a n g e  o t h e r  t h a n  t h e  d o m i n a n t  
o r  p r e v a i l i n g  f ee  c h a r g e d .  See James F. T r u s l e y  I11 a n d  

ca ses  c i t e d  t h e r e i n .  A s h o w i n q  t h a t  a f ee  is  w i t h i n  a r a n q e  
James A. P a t t o n ,  B-219076,  6 -219123 ,  Nov. 2 5  I 1 9 8 5  I a n d  

of f ees  c h a r g e d  i n  a l o c a l i t y  Goes n o t  e s t a b l i s h  t h a t  f e e  a s  
t h e  c u s t o m a r y  c h a r g e .  Gary A .  C l a r k ,  B-213740,  Feb .  1 5 ,  
1 9 8 4 .  

A s  i s  i n d i c a t e d  a b o v e ,  i n  t h e  p r e s e n t  case t h e  A i r  Force 's  
t e l e p h o n e  s u r v e y  a n d  r e s u l t s  of i ts  claim f i l e s  r e v i e w  show 
t h a t  a b o u t  t w o - t h i r d s  a p p l i e d  a 1 p e r c e n t  l o a n  o r i g i n a t i o n  
f e e .  T h u s ,  w h e t h e r  or n o t  t h e  HOD i n f o r m a t i o n  a p p l i e d  o n l y  
t o  FHA a n d  VA l o a n s ,  o r  t h a t  o n e  l a r g e  l e n d e r  c h a r g e d  more, 
t h e  A i r  F o r c e ' s  d e t e r m i n a t i o n  t h a t  1 p e r c e n t  was t h e  
c u s t o m a r y  ( d o m i n a n t )  fee  is  well s u p p o r t e d .  - See James F.  
T r u s l e y  I11 a n d  James A. P a t t o n ,  B-219076,  s u p r a .  The  f a c t  
t h a t  Mr. M i t c h e l l ' s  2 P e r c e n t  f e e  mav h a v e  b e e n  w i t h i n  t h e  
r a n g e  of 1 t o  3 p e r c e n t  c h a r g e d  by l e n d i n g  i n s t i t u t i o n s  does 
n o t  make it  t h e  " c u s t o m a r y "  c h a r g e  w i t h i n  t h e  m e a n i n g  of 
t h e  law a n d  r e g u l a t i o n s .  

A c c o r d i n g l y ,  Mr. M i t c h e l l ' s  c la im f o r  t h e  a d d i t i o n a l  
1 p e r c e n t  fee  h e  i n c u r r e d  may n o t  b e  a l lowed .  

- /  Compt ro 11 e r G e  n e r  a 1  
o f  t h e  U n i t e d  S t a t e s  
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