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DIOEST: Small B u s i n e s s  A d m i n i s t r a t i o n  ( S B A )  is au tho-  
r i z e d  t o  pay  i n t e r e s t  on f u n d s  SBA r e q u e s t e d  
t h e  g u a r a n t e e d  l e n d e r  t o  advance  t o  p u r c h a s e  
p r o p e r t y  a t  a foreclosure sa le  to  p r e s e r v e  
S B A ' s  s e c u r i t y  i n t e r e s t  i n  t h e  p r o p e r t y  b e i n g  
sold.  Government may p a y  i n t e r e s t  on  u n p a i d  
d e b t s  p u r s u a n t  t o  a v a l i d  s t a t u t o r y  or con- 
t r a c t u a l  p r o v i s i o n  c o m m i t t i n g  i t  t o  do so. 
S B A ' s  a g r e e m e n t  t o  reimburse t h e  l e n d e r  f o r  
S B A ' s  share  o f  t h e  p r i n c i p a l  amount advanced  
p l u s  a c c r u e d  i n t e r e s t ,  is w i t h i n  S B A ' s  b r o a d  
s t a t u t o r y  a u t h o r i t y  u n d e r  1 5  U.S.C. 
§ 6 3 3 ( c ) ( 5 ) ( A )  t o  t a k e  a n y  and  a l l  a c t i o n s  
deemed n e c e s s a r y  i n  l i q u i d a t i n g  or otherwise 
d e a l i n g  w i t h  o r  r e a l i z i n g  on l o a n s  made u n d e r  
t h e  A c t .  

T h i s  d e c i s i o n  is i n  r e s p o n s e  t o  a r e q u e s t  f rom C e r t i f y -  
i n g  O f f i c e r ,  J o h n  E .  Lagos ,  Director, O f f i c e  of Accoun t ing  
O p e r a t i o n s ,  Smal l  B u s i n e s s  A d m i n i s t r a t i o n  ( S B A )  f o r  a l e g a l  
o p i n i o n  f rom o u r  O f f i c e  as  t o  S B A ' s  a u t h o r i t y  t o  pay C i t i -  
z e n s  Bank of Ogden, U t a h ,  (Bank)  t h e  sum o f  $3,565.921/, 
r e p r e s e n t i n g  t h e  B a n k ' s  i n t e r e s t  c h a r g e s  on moneys SBA 
r e q u e s t e d  t h e  Bank t o  advance  t o  p u r c h a s e  p r o p e r t y  a t  a 
f o r e c l o s u r e  sa le .  A s  w e  e x p l a i n  be low,  SBA is a u t h o r i z e d  t o  
pay t h e  claim i n  q u e s t i o n .  

BACKGROUND 

A f t e r  a d e f a u l t  by t h e  borrower on h i s  SBA-guaranteed 
l o a n ,  SBA p u r c h a s e d  90  p e r c e n t  of t h e  g u a r a n t e e d  l o a n  f r o m  
t h e  l e n d e r  bank a s  i t  was l e g a l l y  o b l i g a t e d  t o  do  u n d e r  t h e  
terms of t h e  g u a r a n t e e .  A s  is c u s t o m a r y ,  SBA t h e n  assumed 
t h e  l o a n  s e r v i c i n g  r e s p o n s i b i l i t i e s ,  p l a c e d  t h e  l o a n  i n  

- I/ T h e  t o t a l  o f  $3 ,565 .92  r e p r e s e n t s  i n t e r e s t ,  a c c r u i n g  a t  
t h e  ra te  of $17.48 p e r  d a y ,  on  t h e  p r i n c i p a l  amount o f  
$56 ,649 .60 ,  be tween t h e  d a t e  on  w h i c h  t h e  Bank d i s b u r s e d  
t h e  moneys and  t h e  da te  on  which t h e  Bank r e c e i v e d  r e i m -  
bu r semen t  of t h e  p r i n c i p a l  amount f rom SBA. 
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l i q u i d a t i o n ,  and  p r o c e e d e d  t o  d i s p o s e  o f  p e r s o n a l  p r o p e r t y  
c o l l a t e r a l  f rom t h e  bo r rower .  The bank r e t a i n e d  a 1 0  per- 
c e n t  i n t e r e s t  i n  t h e  l o a n  and  any  s u b s e q u e n t  r e c o v e r i e s  
t h e r e u n d e r  by SBA. 

The b o r r o w e r ' s  house ,  which  s e r v e d  a s  f u r t h e r  s e c u r i t y  
f o r  t h e  l o a n ,  was s u b j e c t  t o  a p r i o r  l i e n  h e l d  by a t h i r d  
p a r t y .  T h e  f i r s t  l i e n h o l d e r  s c h e d u l e d  a f o r e c l o s u r e  sale of  
t h e  p r o p e r t y  o n  October  1 9 ,  1982.  For some " u n e x p l a i n e d  
r e a s o n , "  t h e  SBA F i e l d  O f f i c e  was u n a b l e  to  o b t a i n  a 
T r e a s u r y  c h e c k  t h r o u g h  normal  c h a n n e l s  i n  t i m e  t o  s u b m i t  a 
" P r o t e c t i v e  B i d "  a t  t h e  f o r e c l o s u r e  sale .  When t h e  f i r s t  
l i e n h o l d e r  i n d i c a t e d  t h a t  i t  w a s  u n w i l l i n g  t o  e x t e n d  t h e  
da te  of t h e  f o r e c l o s u r e  s a l e ,  "SBA r e q u e s t e d  t h e  pa r t i c i -  
p a t i n g  bank t o  fund  a p r o t e c t i v e  p u r c h a s e  of t h e  p r o p e r t y . "  
The Bank a g r e e d  t o  do so p r o v i d e d  t h a t  SBA a g r e e d  t o  reim- 
b u r s e  t h e  Bank f o r  S B A ' s  90 p e r c e n t  share of t h e  p u r c h a s e  
pr ice  p l u s  i n t e r e s t  on  t h a t  amount u n t i l  t h e  Bank was 
r e i m b u r s e d .  On October 14, 1982 ,  S B A ' s  b i d ,  u s i n g  f u n d s  
advanced  by t h e  Bank, w a s  a c c e p t e d  and t h e  p r o p e r t y  was 
purchased  fo r  $62,944,  W h i l e  no f o r m a l  l e g a l  ag reemen t  was 
e x e c u t e d  be tween SBA and  t h e  Bank, there is no d i s p u t e  t h a t  
t h e  Bank f u r n i s h e d  these f u n d s  b a s e d  o n  S B A ' s  ag reemen t  t o  
reimburse t h e  Bank f o r  S B A ' s  90 p e r c e n t  share  o f  t h e  pur-  
chase p r i c e  p l u s  i n t e r e s t  a t  a ra te  o f  $17.48 per  day .  

I n  J u n e  1 9 8 3 ,  SBA p a i d  t h e  Bank t h e  sum o f  $56,649.60,  
r e p r e s e n t i n g  S B A ' s  s h a r e  o f  t h e  p u r c h a s e  p r i c e  ( 9 0  p e r c e n t  
of $ 6 2 , 9 4 4 ) , 2 /  However, i n  l i g h t  o f  t h e  C e r t i f y i n g  
O f f i c e r ' s  d o c b t  as t o  SBA's a u t h o r i t y  ' ' to borrow f u n d s  f rom 
a bank and pay  i n t e r e s t  t h e r e o n " ,  t h e  a c c r u e d  i n t e r e s t  has 
n o t  been  pa id  p e n d i n g  a r e p l y  f rom t h i s  O f f i c e .  

.. 

S B A ' s  O f f i c e  of G e n e r a l  C o u n s e l  is  of t h e  o p i n i o n  t h a t  
t h e  B a n k ' s  claim f o r  a c c r u e d  i n t e r e s t  s h o u l d  be p a i d .  I n  a 
memorandum dated J u l y  29,  1983 ,  t h e  G e n e r a l  Counse l  sum- 
marized i t s  p o s i t i o n  as follows: 

" S e c t i o n  5 ( b ) ( 7 )  of t h e  Small B u s i n e s s  A c t  
( 1 5  USC 6 3 4 ( b ) ( 7 ) )  a u t h o r i z e s  t h e  A d m i n i s t r a -  
t o r  t o  take  any  and a l l  a c t i o n s  t o  l i q u i d a t e  

!/ SBA h a s  i n f o r m a l l y  a d v i s e d  u s  t h a t  i ts  d e l a y  i n  repay-  
i n g  t h e  p r i n c i p a l  amount ,  which  o b v i o u s l y  c a u s e d  t h e  
t o t a l  amount of  a c c r u e d  i n t e r e s t  t h a t  is t h e  s u b j e c t  of  
t h e  p r e s e n t  c l a im t o  i n c r e a s e ,  r e s u l t e d  from t h e  in -  
a d v e r t e n t  m i s f i l i n g  of t h e  claim i n  S B A ' s  R e g i o n a l  
O f f i c e .  
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or otherwise dea l  w i t h  o r  r e a l i z e  o n  l o a n s  
made u n d e r  t h e  A c t .  A b s e n t  c o n t r a r y  s t a t u -  
t o r y  p r o v i s i o n s ,  w e  b e l i e v e  s e c t i o n  5 ( b )  (7) 
is broad e n o u g h  t o  allow t h e  Ayency t o  b o r r o w  
from t h i s  l e n d e r  a n a  t o  pay  i n t e r e s t  
t h e r e o n .  I' 

The C e r t i f y i n g  o f f i c e r ' s  r e l u c t a n c e  t o  a c c e p t  t h e  
G e n e r a l  C o u n s e l ' s  o p i n i o n  is based o n  two f a c t o r s .  F i r s t ,  
h e  is c o n c e r n e d  t h a t  s e c t i o n  4 ( c ) ( 5 ) ( A )  o f  t h e  Small 
B u s i n e s s  A c t ,  1 5  U.S.C. § 6 3 3 ( c ) ( 5 ) ( A )  may s t a n d  i n  t h e  way 
of S B A  p a y i n g  t h e  a c c r u e d  i n t e r e s t .  T h i s  p r o v i s i o n  reads as  
f o l l o w s :  

"The A d m i n i s t r a t i o n  is a u t h o r i z e d  t o  make  a n d  
i s s u e  n o t e s  t o  t h e  S e c r e t a r y  o f  t h e  T r e a s u r y  
f o r  t h e  p u r p o s e  of o b t a i n i n g  f u n d s  n e c e s s a r y  
for  d i s c h a r g i n g  o b l i g a t i o n s  u n d e r  t h e  r e v o l v -  
i n g  f u n d  created by p a r a g r a p h  (1) o f  t h e  sub-  
s e c t i o n  a n d  f o r  a u t h o r i z e d  e x p e n d i t u r e s  o u t  
of t h e  f u n d s .  * * * A l l  b o r r o w i n g  a u t h o r i t y  
c o n t a i n e d  h e r e i n  s h a l l  be e f f e c t i v e  o n l y  t o  
s u c h  e x t e n t  or i n  s u c h  a m o u n t s  a s  are p r o -  
v i d e d  i n  a d v a n c e  i n  a p p r o p r i a t i o n  acts ."  

T h e  C e r t i f y i n g  O f f i c e r  m a i n t a i n s  t ha t  u n d e r  t h i s  p r o v i -  
s i o n ,  "SBA's ' b o r r o w i n g  a u t h o r i t y '  is res t r ic ted  i n  t h e  
s e n s e  t h a t  t h e  b o r r o w i n g  m u s t  be b e t w e e n  SBA a n d  t h e  U . S .  
T r e a s u r y  a n d  t h e n ,  o n l y  a f t e r  C o n g r e s s  h a s  a p p r o v e d  t h e  
b o r r o w i n g  by way of a p p r o p r i a t i o n  a c t s . "  S e c o n d ,  t h e  
C e r t i f y i n g  O f f i c e r  a r g u e s  t h a t  " b o r r o w i n g  f r o m  a bank is a n  
u n a u t h o r i z e d  a u g m e n t a t i o n  o f  a p p r o p r i a t e d  f u n d s , "  e v e n  
t h o u g h  " t h e  amoun t  i n v o l v e d  was a v a i l a b l e  i n  t h e  r e v o l v i n g  
f u n d  a n d  d i d  n o t  e x c e e d  a u t h o r i z e d  a c t i v i t y  l e v e l s . "  W e  
address  t h e  C e r t i f y i n g  O f f i c e r ' s  c o n c e r n s  i n  order.  

B o r r o w i n g  A u t h o r i t y  Under  1 5  U . S . C .  5 6 3 5 ( c ) ( 5 )  

The l a n g u a g e  i n  15 U.S.C. 5 6 3 3 ( c ) ( 5 ) ( A )  was enacted by 
C o n g r e s s  t o  e n a b l e  SBA t o  borrow l a r g e  sums of money f r o m  
t h e  T r e a s u r y ,  as  n e e d e d ,  t o  f u n d  t h e  d i f f e r e n t  l o a n  p r o g r a m s  
o p e r a t i n g  o u t  of SBA's t w o  r e v o l v i n g  f u n d s .  T h e  e x p l i c i t  
l a n g u a g e  o f  t h e  s t a t u t e ,  as w e l l  a s  i t s  l e g i s l a t i v e  h i s t o r y ,  
c l e a r l y  d e m o n s t r a t e s  t h a t  when C o n g r e s s  e n a c t e d  t h e  p r o v i -  
s i o n  i t  was o n l y  c o n c e r n e d  w i t h  S B A ' s  a u t h o r i t y  t o  b o r r o w  

- 3 -  
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from t h e  T r e a s u r y . 3 /  bee - H .  Conf .  Rep. N o .  96-1087,  9 6 t h  
Cong. ,  2d S e s s .  3 9 7  4 0  ( 1 9 8 0 ) .  A c c o r d i n g l y ,  t h e  p r o v i s i o n  
h a s  a b s o l u t e l y  n o  a p p l i c a b i l i t y  t o  a s i t u a t i o n  i n  w h i c h  SBA 
o b t a i n s  a s h o r t - t e r m  a n d  r e l a t i v e l y  small a d v a n c e  o f  t u n d s  
f r o m  a p r i v a t e  bank  w i t h  w h i c h  S B A  " s h a r e s "  a j o i n t  i n t e r e s t  
i n  a g u a r a n t e e d  l o a n .  T h i s  is  e s p e c i a l l y  t r u e  w h e r e ,  as 
h e r e ,  t h e  a d v a n c e  is n e e d e d  t o  pro tec t  t h e  common i n t e r e s t s  
o f  bBA a n d  t h e  l e n d e r  i n  p r e s e r v i n g  t h e  c o l l a t e r a l  f o r  t h e  
d e t a u l t e d  l o a n .  

A u g m e n t a t i o n  

S i m i l a r l y ,  w e  do riot v i e w  t h e  t r a n s a c t i o n  a s  c o n s t i -  
t u t i n g  a n  ' ' u n a u t h o r i z e d  a u g m e n t a t i o n "  s i n c e ,  as r e c o g n i z e d  
i n  t h e  s u b m i s s i o n ,  t h e  amoun t  a a v a n c e d  by t h e  Bank d i d  n o t  
e x c e e d  c o n g r e s s i o n a l l y  a u t h o r i z e d  s p e n d i n g  l e v e l s  tor  SBA 
a n a  was s u b s e q u e n t l y  repa id  f r o m  t h e  appropr ia te  r e v o l v i n g  
t u n d ,  t h e r e b y  r e d u c i n g  t h e  t o t a l  amount  of money t h a t  c o u l d  
be u s e d  by SBA f o r  p r o y r a m  p u r p o s e s .  T h u s ,  t h e r e  was no  
i m p r o p e r  i n c r e a s e  or a u g m e n t a t i o n  of t h e  t u n d s  made a v a i l -  
able  f o r  SBA's l o a n  g r o y r a m s  b y  C o n g r e s s .  

A u t h o r i t v  t o  P a v  I n t e r e s t  

W e  a g r e e  w i t h  S B A ' s  G e n e r a l  C o u n s e l  , t h a t  t h e  a u t h o r i t y  
g r a n t e d  t h e  A d m i n i s t r a t o r  o f  SBA i n  15 U'.S.C. S 634(b)(7) t o  
" t a k e  a n y  a n d  a l l  a c t i o n s "  deemed n e c e s s a r y  " i n  m a k i n g ,  
s e r v i c i n g ,  c o m p r o m i s i n g ,  m o d i f y i n g ,  l i q u i d a t i n g ,  o r  o t h e r -  
w i s e  d e a l i n g  w i t h  or r e a l i z i n g  o n  l o a n s "  made u n d e r  t h e  A c t ,  
is s u t f i c i e n t l y  b r o a d  t o  e n c o m p a s s  w h a t  SBA d i d  i n  t h e  case 
( e m p h a s i s  a a d e d ) .  - See B-140673, December 3 ,  1 9 7 4 .  T h e r e  is 
n o  d i s p u t e  t h a t  t h e  o n l y  r e a s o n  SBA r e q u e s t e d  t h e  Bank t o  
a d v a n c e  t h e s e  f u n d s  a n d  agreed t o  r e p a y  9U p e r c e n t  o f  t h e  
amoun t  a d v a n c e d  t o  t h e  Bank ,  p l u s  a c c r u e d  i n t e r e s t ,  was t o  
p ro tec t  S B A ' s  s e c u r i t y  i n t e r e s t  i n  t h e  l o a n  c o l l a t e r a l  t h a t ,  
i n  a l l  l i k e l i h o o d ,  would  o t h e r w i s e  h a v e  b e e n  l o s t .  G i v e n  
t h e  s p e c i f i c  c i r c u m s t a n c e s  t h a t  e x i s t e d ,  t h e r e  was a r e a s o n -  
a b l e  b a s i s  f o r  S B A  t o  exercise i ts  b r o a d  s t a t u t o r y  a u t h o r i t y  
u n d e r  t h i s  p r o v i s i o n .  

- 3/ T h i s  aoes n o t  mean t h a t  w e  n e c e s s a r i l y  t h i n k  t h a t  SBA 
o t h e r w i s e  h a s  t h e  i n h e r e n t  a u t h o r i t y  t o  " b o r r o w "  f rom 
p r i v a t e  s o u r c e s .  A s  e x p l a i n e a  a t  g r e a t e r  l e n g t h  h e r e -  
a f t e r ,  w e  b e l i e v e  t h e  r e l e v a n t  i s s u e  is t h e  e x t e n t  o f  
SbA's a u t h o r i t y  t o  pay i n t e r e s t  o n  a d e b t  i t  i n c u r s  i n  
c o n n e c t i o n  w i t h  i ts  e f f o r t s ,  a s  t h e  a 9 e n c y  a d m i n i s t e r -  
i n g  t h i s  k r o q r a m ,  t o  m a x i m i z e  i t s  r e c o v e r y  on  a de -  
f a u l t e d  l o a n .  

- 4 -  
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M o r e o v e r ,  w h i l e  t h e  C e r t i f y i n g  O f f i c e r  cas t s  t h e  issue 
i n  terms of S B A ' s  a u t h o r i t y  t o  b o r r o w  f r o m  a p r i v a t e  b a n k ,  
w e  n o t e  t h a t  SBA's l e g a l  o b l i g a t i o n  t o  r e i m b u r s e  t h e  Bank 
f o r  t h e  p r i n c i p a l  amoun t  t h e  Bank advanced- -which  S h A  h a s  
a l r e a d y  done - -has  n o t  b e e n  ra i sed  as a n  i s s u e  i n  t h i s  case. 
The  o n l y  q u e s t i o n  t h a t  is a c t u a l l y  b e f o r e  u s  is SBA's au- 
t h o r i t y  t o  p a y  i n t e r e s t  o n  t h e  f u n d s  d i s b u r s e d  by t h e  Bank 
t o  p r e s e r v e  t h e  c o l l a t e r a l  o n  t h e  d e f a u l t e d  l o a n .  T h e r e  is 
a m p l e  l e g a l  p r e c e d e n t  t o  s u p p o r t  S B A ' s  a u t h o r i t y  t o  a0 so,  
i n  o u r  v i e w .  

I t  h a s  b e e n  t h e  c o n s i s t e n t  p o s i t i o n  o f  o u r  O f f i c e  t h a t ,  
u n l e s s  otherwise s p e c i f i c a l l y  p r o h i b i t e d ,  t h e  Governmen t  may 
p a y  i n t e r e s t  o n  a n  u n p a i d  d e b t  p u r s u a n t  t o  a v a l i d  s t a t u t o r y  
or  c o n t r a c t u a l  p r o v i s i o n  t h a t  o b l i g a t e s  it t o  do so. 
8 - 1 8 6 4 9 4 ,  J u l y  2 2 ,  1 9 7 6 ;  B-184562, November 1 4 ,  1975 .  
M o r e o v e r ,  w e  h a v e  h e l d  t h a t  e v e n  w h e r e  t h e r e  is no  tormal 
w r i t t e n  c o n t r a c t  b e t w e e n  t h e  p a r t i e s ,  t h e  Governmen t  is 
bound t o  yay  l a t e  paymen t  charges  assessed a g a i n s t  i t  by a 
u t i l i t y  company,  w h i c h  w e  v i e w e d  as a n a l o g o u s  t o  i n t e r e s t  
c h a r g e s .  I n  t i-173725, September 16 ,  1 5 7 1 ,  w e  a d v i s e d  a 
Forest  S e r v i c e  C e r t i f y i n g  O f f i c e r  t h a t  s i n c e  t h e  Government  
had  accepted t h e  s e r v i c e s  of t h e  u t i l i t y  company " w i t h  t h e  
u n d e r s t a n d i n g "  t h a t  i ts  o b l i g a t i o n  t o  pay f o r  t h e s e  s e r v i c e s  
would  b e  g o v e r n e d  by t h e  u t i l i t y ' s  p u b l i s h e d  r a t e  s c h e d u l e  
w h i c h  c o n t a i n e d  a l a t e  paymen t  c l a u s e ,  the Governmen t  was 
l e g a l l y  bound t o  pay  t h e  l a t e  c h a r g e s .  

- We n o t e  t h a t  i n  B-173725, S e p t e m b e r  1 6 ,  1 9 7 1 ,  w e  r u l e d  
t h a t  t h e  G o v e r n m e n t  w a s  l i a b l e  f o r  t h e  l a t e  c h a r g e s  e v e n  
t h o u g h  i t  h a d  n o t  e x p r e s s l y  a g r e e d  t o  pay  s u c h  c h a r g e s .  I n  
t h e  case a t  h a n d ,  SBA d i d  e x p r e s s l y  a g r e e  t o  p a y  a c c r u e d  
i n t e r e s t  t o  t h e  Bank a t  a s p e c i t l e d  d a i l y  ra te .  M o r e o v e r ,  
a s  s t a t e d  a b o v e ,  w e  b e l i e v e  t h a t  ShA was a u t h o r i z e d  t o  e n t e r  
i n t o  s u c h  a n  a g r e e m e n t  p u r s u a n t  t o  15 U.S.C. S 6 3 4 ( b ) ( 3 ) .  

W h i l e  many of t h e  cases i n  t h i s  area r e s u l t e d  f r o m  
d e l a y s  by t h e  Governmen t  i n  mak ing  paymen t  when d u e  o n  con-  
t r a c t s  o r  o t h e r  claims--a s i t u a t i o n  w h i c h  is a r g u a b l y  
d i s t i n g u i s h a b l e  f r o m  t h e  o n e  a t  hand--we h a v e  o n  s e v e r a l  
o c c a s i o n s  u p h e l d  t h e  a u t h o r i t y  o t  a n  a g e n c y  t o  pay  i n t e r e s t  
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t h a t  accrued o n  "borrowed" f u n d s .  B-154492, November 29 ,  
1 9 6 8 ;  B-185016,  J u l y  8 ,  1976 .4 /  - 

F i n a l l y ,  t h e r e  h a v e  b e e n  s e v e r a l  p r i o r  i n s t a n c e s  i n  
w h i c h  o u r  O f f i c e  h a s  u p h e l d  S B A ' s  a u t h o r i t y  t o  m a k e  s i m i l a r  
p a y m e n t s  t o  b a n k s  o r  o t h e r  l e n d e r s .  F o r  e x a m p l e ,  i n  
€3-144685, J u n e  2 6 ,  1 9 b 7 ,  w e  h e l d  t h a t  S b A  was a u t h o r i z e d  to  
p a y  i n t e r e s t  o n  c e r t a i n  SBA g u a r a n t e e d  d e b e n t u r e s  w h i c h  
a c c r u e d  a s  a r e s u l t  of: S B A ' s  " a d m i n i s t r a t i v e  d e l a y "  i n  
p r o m p t l y  mak ing  paymen t  when d u e  u n d e r  t h e  terms of its 
g u a r a n t e e .  A l t h o u g h  w e  e x p r e s s e a  t h e  v i e w  t h a t  SBA h a d  n o  
a u t h o r i t y  t o  e n g a g e  i n  a g e n e r a l  p r o g r a m  of: d i r ec t  bor row-  
i n g ,  w e  h e l d  t h a t  u n d e r  t h e  s p e c i f i c  c i r c u m s t a n c e s  ot t h a t  
case,  S B A ' s  broad a u t h o r i t y  u n d e r  1 5  U.S.C. g: 6 3 4 ( b ) ( 7 )  a n d  
o t h e r  s t a t u t o r y  p r o v i s i o n s  was s u f f i c i e n t  t o  a u t h o r i z e  SBA 
t o  e n t e r  i n t o  t h e  g u a r a n t e e  a g r e e m e n t  a n d  t o  p a y  t h e  
i n t e r e s t  p r o v i d e d  f o r  t h e r e u n d e r .  

A l s o ,  i n  a more r e c e n t  case ,  54 Comp. Gen. 219 ( 1 9 7 4 1 ,  
w e  i m p l i c i t l y  u p h e l d  S B A ' s  a u t h o r i t y  t o  pay  i n t e r e s t  on 
moneys a a v a n c e d  by a bank t o  f u r t h e r  SbA's o b j e c t i v e s ,  when 
t h e  a d v a n c e  w a s  made a t  SBA's r e q u e s t  a n d  w i t h  SBA's  
a s s u r a n c e  t h a t  t h e  amount  a d v a n c e d  p l u s  i n t e r e s t  t h e r e o n  
would  b e  r e p a i d  by S B A .  

t h e s e  f u n d s  t o  p r o t e c t  t h e i r  j o i n t  i n t e r e s t  i n  t h e  c o l l a t -  
e r a l  a n d  e x p r e s s l y  agreed t o  p a y  i n t e r e s t  t h e r e o n  t o  t h e  
Bank,  a s  i t  was a u t h o r i z e d  t o  a0 u n d e r  t h e  b r o a d  a u t h o r i t y  
c o n t a i n e d  i n  15  U.S.C. 5 6 3 4 ( b ) ( 7 ) ,  SBA may p a y  t h e  h a n k ' s  
claim o f  $ 3 , 5 6 5 . 9 2  i n  a c c r u e d  i n t e r e s t .  However ,  o u r  con-  
c l u s i o n  t h a t  LBA may pay  t h i s  c la im is b a s e d  o n  t h e  u n i q u e  
c i r c u m s t a n c e s  of t h i s  case.  T h u s ,  t h i s  d e c i s i o n  is n o t  
i n t e n a e d  t o  e s t a b l i s h  a b r o a d  l e g a l  p r e c e d e n t  f o r  f u t u r e  
a c t i o n s  ot t h i s  t y p e  a n a  d o e s  n o t  imp ly  t h a t  w e  a p p r o v e  of 

.. 
A c c o r d i n g l y ,  s i n c e  SBA r e q u e s t e d  t h e  Bank t o  a d v a n c e  

*/ W h i l e  t h e s e  cases b o t h  i n v o l v e d  s i t u a t i o n s  i n  wh ich  a 
G o v e r n m e n t  c o n t r a c t o r  o r  g r a n t e e  r e q u e s t e d  r e i m b u r s e -  
m e n t  of t h e  i n t e r e s t  e x p e n s e  i t  i n c u r r e d  o n  f u n d s  it 
h a d  b o r r o w e a  f r o m  p r i v a t e  l e n d e r s  t o  c o m p l e t e  p e r t o r m -  
a n c e  o f  i t s  t iove rnmen t  c o n t r a c t  o r  g r a n t ,  w e  b e l i e v e  
t h e  p r i n c i p l e  is s u b s t a n t i a l l y  t h e  same w h e r e ,  a s  h e r e ,  
a bank  c h a r g e s  i n t e r e s t  o n  t u n d s  i t  a d v a n c e d  t o  t h e  
Governmen t  w h i c h  were t h e r e f o r e  no  l o n g e r  a v a i l a b l e  t o  
t h e  bank t o  e a r n  i n t e r e s t  elsewhere. 

- 
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SBA's actions in this case from a policy or procedural 
standpoint. In the latter respect, we are especially 
concerned about the informal, oral nature of the SBA 
commitment to the Bank. 

Comptroller General 
of the United States 
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