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August 8, 1994 

The Honorable Robert B. Reich 
The Secretary of Labor 

Dear Mr. Secretary: 

This report describes the results of our review of certain aspects of the 
Department of Labor’s enforcement of the Employee Retirement Income 
Security Act of 1974 (ERISA). By strengthening the enforcement program, 
Labor can better protect an estimated 200 million plan participants and 
beneficiaries and $2.5 trillion in assets held by private pension and welfare 
plans. 

Labor’s Pension and Welfare Benefits Administration (PWBA) enforces 
ERISA’S prohibited transaction and fiduciary requirements that ensure 
private pension and welfare plans operate in the best interest of plan 
participants, reporting and disclosure requirements that ensure plans 
provide financial and other information to the federal government and 
plan participants, and bonding requirements. Our report discusses the 
need to improve Labor’s (1) enforcement strategy, (2) methodology for 
targeting pension and welfare plans for investigation, and (3) use of 
penalties to increase ERIsA compliance. 

To perform our work, we reviewed selected PWBA enforcement documents; 
analyzed information from PWBA’S Case Management System and PWBA’S 10 
area offices; and interviewed PWBA headquarters, area office, and other 
officials. For more details on our review scope and methodology, see 
appendix I. 

Results in Brief While Labor’s enforcement program has improved since 1986, it can be 
strengthened by taking steps to ensure maximum use of investigative 
resources. PWBA has never evaluated its current enforcement strategy, 
which requires the allocation of a substantial percentage of resources to 
investigate “significant issue” cases involving financial institutions and 
service providers with a high potential for EMSA violations. Such an 
evaluation is needed to determine whether PWBA is focusing on the right 
issues and whether the allocation formula produces the greatest results, as 
measured by such quantitative indicators as dollars recovered and 
participants impacted. 
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Furthermore, PWBA has done little to assess the effectiveness of computer 
targeting programs developed to systematically select pension and welfare 
plans for investigation of potential fiduciary violations. Investigators need 
this information so they can use programs with the highest probability of 
identifying plans with violations. However, PWBA has no plans to test the 
programs in 1994 and has taken few steps to correct weaknesses in the 
procedures used in the past to test programs. 

The enforcement program also can be strengthened by increasing the use 
of penalties authorized by ERISA to deter plans from violating the law. 
Opportunities to identify and penalize plans for not filing required annual 
reports are probably being m issed since PWBA, because of a lack of staff, 
does not routinely follow up on Internal Revenue Service (IRS) referrals of 
plans that report financial and other information one year but not the next. 
Because of a lack of legal resources in the Labor Solicitor’s Office, PFVBA 
has not been able to take legal action to penalize welfare and certain 
pension plans involved in prohibited transactions. Also, given the 
restrictive legal requirements that have lim ited the use of penalties for 
violations of ERISA fiduciary requirements, PWBA needs to determine 
whether additional administrative guidance, changes to the law, or both 
are needed to remedy confusion associated with the penalty and enhance 
FWBA'S penalty enforcement. 

Background 
..-- 

Labor and IRS have primary responsibility for enforcing ERISA requirements. 
PWBA enforces prohibited transaction, fiduciary, reporting, disclosure, and 
bonding requirements. IRS enforces participation, vesting, and funding 
requirements. 

Labor established its current ERISA enforcement strategy in December 1986 
after being criticized by us and others for not having a comprehensive, 
consistent long-term strategy for enforcing the law and selecting plans for 
investigation. Since that time, the strategy has focused on investigating 
“significant issue” cases with a high potential for fiduciary violations, such 
as untimely cash deposits or other imprudent management practices. 
These cases involve financial institutions that hold or manage plan assets, 
such as banks and trust companies, and service providers that provide 
plans with dental, vision, legal, accounting, and other services. Through 
program year 1993 (October 1, 1992, to September 30,1993), the strategy 
called for PWBA to allocate at least 50 percent of its investigative resources 
to significant issue cases, with no less than 20 percent to be spent on 
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either financial institution or service provider cases. The remaining 
resources were to be devoted to investigating general cases. 

The goal of P~BA’S strategy is to achieve the greatest possible ERISA 
compliance by using resources effectively. PWBA believes that 
investigations of significant issue cases have a broader impact than 
investigations of individual cases because financial institutions and service 
providers often serve many plans and many participants. Consequently, 
when a fiduciary violation by a financial institution or service provider is 
corrected, dollar recoveries and the number of plans and participants 
affected are usually larger than when a violation by an individual plan is 
corrected. 

PWBA has implemented the strategy by setting forth specific requirements 
for its 10 area offices through its annual planning process. For example, 
PWBA’S 1994 program year planning guidance required a balance among 
types and sizes of plans selected for general investigations, with a general 
rule that no more than 5 percent of all such cases should involve plans 
with fewer than 50 participants. The guidance also emphasized 
investigations of multiple employer welfare arrangements (MEWA) and 
employee stock ownership plans (ESOP) as significant issue cases. 

PwBA uses several methods to select fmancial institutions, service 
providers, and pension and welfare plans for investigation. The methods 
include referrals from IRS and other agencies, complaints from 
participants, manual review of financial and other information on plans’ 
annual Form 5500 series reports,’ spinoffs from other investigations, 
special area office projects, and computer targeting. 

In 1990, PWBA developed a number of unique computer targeting programs 
that search automated Form 5500 series information for characteristics 
that PWBA believes indicate a high potential for ERISA violations. PWBA 
initially developed 95 programs, but reduced the number to 81 for 1994 
and subsequent program years to eliminate duplicate and other 
unproductive programs. The computer targeting programs are used 
primarily to identify pension and welfare plans for investigation, although 
some programs can be used to identify fmancial institutions and service 
providers. PWBA believes the targeting helps focus its resources, 

‘Most pension and some welfare phns annually file with IRS a Form 5500,5500-C, or 5500-R report 
that conta.ins financial and other information. Information from these forms is computerized by IRS 
and shared with Labor. 
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The type of investigation conducted depends on the circumstances of the 
case. For example, PWBA must open a lim ited review for all plans chosen to 
test the computer targeting programs. Such reviews inquire into one or 
more specific aspects of a plan or other entity operation to quickly 
determine whether a complete fiduciary or criminal investigation is 
warranted. In addition, PWBA may open a fiduciary or criminal investigation 
without conducting a lim ited review when the available evidence is 
sufficient to justify doing so. 

When violations are identified, ERISA authorizes Labor to assess civil 
penalties against the violators. Labor may assess a penalty of up to $1,000 
per day against a plan administrator who fails or refuses to file a Form 
5500 series report or whose report is rejected for failing to include 
material information. When welfare plans or pension plans that do not 
qualify for tax exemption are found to have violated ERISA'S prohibited 
transaction requirements, Labor may assess parties in interest2 a penalty 
up to 5 percent of the prohibited transaction and up to 100 percent if the 
transaction is not corrected within 90 days. Labor must, with certain 
exceptions, assess a penalty against a fiduciary or any person who 
knowingly participated in a fiduciary breach that occurred on or continued 
after December I9,1989. The fiduciary penalty is equal to 20 percent of the 
recovery amount agreed to in a settlement agreement with Labor or 
contained in a court order. 

Enforcement Program  Since 1986, PWBA has increased its enforcement activities and improved its 

May Not Maximize 
Use of Resources 

enforcement results, as measured by such quantitative indicators as dollar 
recoveries and participants impacted. However, the enforcement program 
may not ensure that scarce investigative resources will be used as 
effectively and efficiently as possible in the future. Most area offices 
reported that allocating fewer resources to significant issue cases and 
more resources to general cases would improve enforcement results. 
Officials in three area offices said that the universe of financial institutions 
or service providers with a high potential for ERISA violations may be 
diminishing. Furthermore, area offices may not be using computer 
targeting programs with the highest probability of identifying plans with 
ERISA violations because PWBA has not determined the effectiveness of the 
programs. In addition, area offkes waste some resources handling and 
tracking cases referred to and received from IRS and other agencies upon 
which no action is taken. 

‘As related to ERISA welfare or pension plans, a party in interest includes fiduciaries, employees, 
persons who provide setices to a plan, employers or employee organizations whose members are 
covered by a plan, or others (29 U.S.C. 1002 (14)). 
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Enforcement Acti&ies 
.,- 

PWBA’S enforcement activities have increased since program year 
Increased and Results 1986-the last full program year before the current strategy was 

Improved implemented. PWBA Case Management System data show that by program 
year 1993, the number of cases opened had more than doubled from 1,420 
in 1986 to 3,250 and the number of cases closed had increased from 1,674 
to 2,998. These enforcement increases were partly caused by an increase 
in the munber of limited reviews needed to test computer targeting 
programs. For example, 1,480 of the 2,998 cases closed in program year 
1993 had been opened to test computer targeting programs. The increase 
was also itiuenced by a 37-percent increase in area office enforcement 
staff, which grew from 266 in 1986 to 365 in 1993. 

Enforcement results also have improved since program year 1988-the 
first full program year under the significant issue strategy. PEA uses a 
number of quantitative indicators to measure the effectiveness of its 
enforcement program. They include dollar recoveries, number of plans 
impacted, number of participants impacted, number of cases with 
monetary recoveries,3 number of cases with other fiduciary results 
(fiduciaries removed, diversification, investments stopped, and 
administrative practices changed), number of cases with nonfiduciary 
results (reporting, disclosure, and bonding violations), number of cases 
with criminal indictments, number of individuak indicted, number of 
cases referred for litigation (civil cases to Labor’s Solicitor and criminal 
cases to the Justice Department), and number of cases with litigation filed. 
When assessing enforcement efforts, PWBA also considers such qualitative 
effects as presence in the community and changes in industry practices 
and behavior. Case Management System data show that all but one 
quantitative indicator improved between program years 1988 and 1993, as 
shown in table 1. 

3Monetary recoveries include assets that were restored to the plans and prohibited transactions that 
were corrected. 
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Table 1: Comparison of Selected 
Quantitative Enforcement Indicators 
for Cases Closed During 1988 and 
1993 

Indicator 1988 1993 
Dollars recovered (millions) $103 $183 

Plans impacted 33,824 72,199 

Participants impacted (millions) 7.16 21.00 

Cases with monetary recoveries 244 303 

Cases with other fiduciary results 82 125 

Cases with nonfiduciary results 227 187 

Cases with criminal indictments 9 29 

Individuals indicted 12 41 

Cases referred for litigation 57 117 

Cases with litigation filed 27 38 

The improved results stemmed from both significant issue and general 
case investigations. Significant issue cases, which are generally more 
complex and time consuming than general cases, accounted for 29 percent 
of all cases opened in program year 1993,33 percent of all cases closed, 
and 46 percent of total investigative time. 

At the same time, as illustrated in table 2, significant issue case 
investigations closed during program year 1993 produced higher monetary 
recoveries; affected more plans and participants; and resulted in more 
cases with criminal indictments, individuals indicted, and cases referred 
for litigation. General case investigations identified more plans with 
fiduciary and nonfiduciary violations, and resulted in more cases with 
litigation filed. With the exception of cases with criminal indictments and 
individuals indicted, similar results occurred in most program years since 
1988. 
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Table 2: Comparison of Selected 
Quantitative Enforcement Indicators 
for Significant Issue and General Case 
investigations Closed in 1993 

Changing the Significant 
Issue Strategy May Further 
Improve Enforcement 
Results 

Indicator 
Significant issue 

cases General cases 
Dollars recovered (millions) $107 $76 

Plans impacted 69,678 2,521 

Participants impacted (millions) 17.08 3.91 

Cases with monetary recoveries 107 196 

Cases with other fiduciary results -~- -~.~.. ..-.-~~ 
Cases with nonfiduciary results 
Cases with criminal indictments 

44 81 ~~..~__ 
48 139 

18 11 

Individuals indicted ..-. 
Cases referred for litigation 

Cases with litigation filed 

27 14 ~__ ..- 
79 38 

18 20 

Information obtained through a questionnaire we developed and 
distributed to PWBA'S 10 area offices indicated that some of the improved 
enforcement results since program year 1986 are attributed to the 
significant issue strategy. At least eight area offkes reported increases in 
dollar recoveries, plans and participants covered, and indictments 
between program years 1986 and 1992. Half the area offices said the 
number of plans with fiduciary violations (that is, cases with monetary 
recoveries and other fiduciary results) had increased. Moreover, at least 
half of these offices said the increases resulted in part from the strategy. 
(See question 1 in app. II.) 

~- - -. ~~~ ~~~ ~ --~ 
Despite the success of the significant issue strategy since 1986, most area 
offices believe that refocusing investigative resources would further 
improve enforcement results. In response to our questionnaire, six area 
offices said that fewer resources should be allocated to significant issue 
cases and seven said that more resources should be allocated to general 
cases. Most of these area offices said that reallocating investigative 
resources would enable them to maximize dollar recoveries, court-ordered 
corrections, voluntary corrections, and criminal convictions, while 
increasing the pension industry’s awareness of Labor’s enforcement role. 
In addition, nine area offices wanted more discretion over the size of the 
plans they investigate. (See questions 2 through 4 in app. II.) 

Six of the seven area offices we visited indicated that it may be time to 
change the significant issue strategy. Four of the six said that the resource 
allocation requirement should be reduced. Two of these four and one 
other office said that the universe of financial institutions or service 
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providers was diminishing. Four offices offered suggestions for refocusing 
resources, including spending more time on small plans, defined 
contribution ~lans,~ defined benefit plans sponsored by bankrupt 
sponsors, and plans that offer life insurance. 

PWBA headquarters officials noted enforcement difficulties associated with 
some of these suggested alternatives. For example, civil recoveries from 
plans with bankrupt sponsors are often lim ited because typically there are 
insufficient assets available. Criminal prosecution in cases involving small 
dollar amounts is sometimes difficult because U.S. Attorney offices do not 
have the resources to pursue all cases. Some area offices have worked 
with state and local prosecutors on small cases the U.S. Attorney offices 
m ight have opted not to pursue. 

In addition, the PWBA Field Focus Group established by Labor in 1993 as 
part of President Clinton’s effort to “reinvent” the government 
recommended that the ERISA enforcement strategy be revised. In its 
October 5, 1993, report to the Assistant Secretary for Pension and Welfare 
Benefits Administration, the Group said that the strategy may no longer 
focus enforcement efforts properly; they noted that enforcement efforts 
should change as issues change and should respond to new developments. 
The Group recommended that no more than 20 percent of available time 
be devoted to any particular strategy component and that strategy issues, 
projects, and emphasis be chosen annually and run no more than 2 years. 

PWBA revised its resource allocation formula for program year 1994. It 
reduced the requirement for significant issue cases from 50 percent to 
40 percent and removed the requirement that at least 20 percent of 
investigative resources be spent on either financial institution or service 
provider cases. 

While reducing the resource allocation formula was partially responsive to 
the Field Focus Group recommendations and may be viewed favorably by 
area offices that told us the prescribed formula was too high, the change 
does not respond to the Focus Group’s recommendation that strategy 
issues be chosen annually and last no more than 2 years. Moreover, PWBA 
had no empirical data showing that 40 percent is the resource allocation 
formula that produces the greatest enforcement results. Information 
provided by two of the seven area offices we visited indicated that the 
staffing resources needed may differ by area. One area office suggested 

‘Defmed contribution plans are pension plans that provide an individual account for each participant 
and base benefits on accumulated contributions, earnings, and forfeitures to the account. 
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that the resource allocation should be between 25 and 33 percent and one 
suggested that it should be between 30 and 40 percent; five did not suggest 
a formula. 

In commenting on a draft of this report, Labor said that it never 
represented that the formula would produce the greatest enforcement 
results. Rather, Labor said, the formula was established to make certain 
that area offices paid sufficient attention to significant issues and that 
policy priority was firmly established. Labor now believes that specific 
direction from headquarters on the formula is probably unnecessary. 

_..-.-~ -.., ~-~~ ..-.-.--- ~. --...~ 
Little Done to Determine Results of a PWBA consultant’s tests of computer targeting programs 
Effectiveness of Computer available from 1990 to 1993 do not provide sufficient information to 

Targeting Programs determine the effectiveness of those programs6 The consultant reported 
that 14 of 19 programs tested the first 2 years were “general successes” 
based on PWBA’S interim criteria.6 Under these criteria, a program was 
deemed successful if limited reviews required by area offices for test 
purposes were converted to fuI1 investigations more than 5 percent of the 
time.7 This 5 percent rate is PWBA’S estimated “baseline” conversion rate 
for investigations resulting from manual review of Form 5500 series data 
Instead of actual results, conversion rates were used as success indicators 
because PWBA wanted timely results and some investigation results are not 
known for 3 years. Ideally, test results would be based on completed 
investigations and actual violations identified. 

PEA revised its computer targeting programs for program year 1994, but 
made no specific plans to test the programs. In April 1994, headquarters 
officials told us that PWBA would be reevaluating computer targeting 
program testing and would consider the recommendations in our 
September 30, 1993, letter to the Assistant Secretary for Pension and 
Welfare Benefits Administration. (See app. III.) In that letter, we pointed 
out the following weaknesses in testing procedures used to evaluate the 
predecessor programs: 

%athematica Policy Research, Inc., Evaluation of Selected Computer Targeting Programs (May 22, ..-.--... 
1992) and Evaluation of Selected Plan Year 1989 Computer Targ&g&gr~@eb~~994). 

6Programs were tested to determine whether they were general and specific successes. The general 
success rate included targeted cases that identified any type of violation. The specific success rate 
included targeted cases that identified the specific violation the program was designed to discover. 

7To be considered successful with Labor’s desired level of confidence, the conversion rate for sampled 
cases had to be at least 5 percentage points higher than the 5 percent baseline rate. That is, the 
conversion rate had to be greater than 10 percent. 

Page 9 GAOLHEHS-94-157 Labor’s ERISA Enforcement 



B-22b405 

l Because PWBA did not randomly select plans for investigation (it selected 
the highest ranking plans), test results were not representative of all plans 
identified by the targeting programs. 

l By using a more appropriate sampling formula, PWBA could test the 
programs with fewer investigations than required in the past. 

These weaknesses should be corrected if PWBA continues to test one 
program at a time. In addition, we continue to believe that PWBA may be 
able to target plans more effectively and efficiently by using multivariate 
analysis to analyze computer targeting programs in combination with one 
another rather than individually. 

Staff Resources Are PWBA and other federal agencies waste scarce staff resources handling 
Wasted Handling Referrals referrals of cases with suspected fiduciary violations on which no action is 

on Which No Action Is taken. For example, data reported by area offices to PWBA headquarters 

Taken showed that PWBA did not investigate over 90 percent of the 3,894 IRS 

referrals it received between 1990 and 1993, usually because the referrals 
involved small plans (1,595 cases), plans that had already corrected the 
identified violation (681 cases), or plans with bonding (504 cases) or other 
nonfiduciary violations. At least nine area offices said that they had not 
opened investigations on some referrals from IRS and other agencies in 
program year 1992 for these same reasons. (See questions 10 through 13 in 
app. II.) 

While information on the cost associated with such referrals is not readily 
available, area offices estimate that the cost is small. About half of PWBA’S 

area offices estimated costs of handling such referrals.8 These offices 
estimated that they spent about $4,600 in fiscal year 1992 on 535 referrals 
from IRS and other agencies on which the area offices took no action. They 
also estimated that they spent about $1,600 in fiscal year 1992 to refer 115 
cases to other agencies that took no action on the cases. (See questions 20 
through 21 in app. II.) 

A Labor/IRS memorandum of understanding governing coordination 
between the two agencies requires that IRS refer to PWBA all plans with 
identified ERISA violations. PWBA area office and IRS district office officials 
said that the agreement leaves IRS no discretion in deciding which cases to 
refer. As a result, referrals are made regardless of whether corrective 
action has already been taken or whether the plan has terminated, 

‘?he estimates were for administrative costs and costs of staff t ime used to decide on and prepare 
documentation related to processing referrals. 
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Moreover, IRS refers cases that PWBA does not investigate because of PWBA’S 
focus on large plans. PWBA program planning guidance lim its the time area 
offices can expend investigating plans with fewer than 50 participants, but 
the bulk of IRS referrals invoke such plans. PWBA headquarters officials 
told us that despite the inefficiency, they want all identified violations 
referred to the area offices so the offices can decide whether to open an 
investigation. 

PWBA’S Field Focus Group suggested revising the Labor/IRS memorandum 
of understanding. Among other things, the Group recommended that 
existing procedures be revised to eliminate IRS referrals of plans with 
fewer than 10 participants and to require IRS to refer reporting violations 
directly to PWRA’S Office of the Chief Accountant (OCA), which enforces 
ERIsA reporting requirements. 

Opportunities for 
Increased Use of 
Penalty Authority 

Opportunities for 
Increased Use of Reporting 
Penalties 

PWBA has not fully used the penalty authority provided by ERISA. PWBA may 
be m issing opportunities to identify and penalize plans that violate 
reporting requirements because PWBA does not routinely follow up on all 
IRS referrals. Lack of legal resources has hindered PWBA from assessing 
more penalties for prohibited transactions by welfare plans and pension 
plans that do not qualify for tax exemption. In addition, restrictive legal 
requirements have lim ited the assessment of penalties for fiduciary 
violations. 

OCA does not routinely follow up on IRS Service center referrals of plans 
that file a Form 5500 series report one year but not the next.g Officials in 
the IRS Memphis Service Center told us that in September 1992 the center 
sent OCA the names of approximately 4,000 to 5,000 plans that had not filed 
a Form 5500 series report in program year 1992 but had filed in a previous 
year. Service center officials said that while some plans may not have fded 
because they terminated, merged with another plan, or had some other 
valid reason, other plans likely had no valid reason for not filing, An OCA 
headquarters official told us that no action had been taken on these or 
similar referrals from other IRS service centers because OCA does not have 
enough staff. 

OCA has had several projects to identify plans with reporting violations, To 
encourage compliance by late filers and nonfilers, PWBA offered a ugrace 
period” from March through December 1992 during which plan 

gForm 5500 series reports are sent to one of four IRS service centers. 
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administrators who had failed to file annual reports could file those 
reports and pay a reduced penalty. Before 1992, PWBA made a special effort 
to identify plans with over 100 participants that failed to include an 
accountant’s report with their annual reports. In late 1993, PWBA began a 
program to identify nonfilers from information in master trust filings with 
Labor. 

Assessment of Prohibited 
Transaction Penalties 
Hindered by Lack of Legal 
Resources 

From 1990 through 1993, PWBA assessed penalties on 11 of 48 welfare or 
unqualified pension plans found to have prohibited transaction violations. 
Officials in PWBA headquarters and the Labor Solicitor’s Office said that the 
other violators were not assessed penalties because plans often challenge 
the penalty in court and the Solicitor’s Office did not have enough staff to 
pursue all these cases. In addition, Labor pointed out in its comments on a 
draft of this report that such cases often involve small dollar amounts, but 
consume substantial litigation resources. 

Officials in five area offices told us that PWBA should be in a better position 
to pursue such cases when the Labor Solicitor’s Office is decentralized. 
Under a memorandum of understanding signed by PWBA and the Solicitor’s 
Office in fall 1993, civil penalty litigation under ERISA was decentralized to 
four regions that had not previously handled litigation. Among other 
changes, the agreement called for two additional staff in the Solicitor’s 
Offices for each of the four regions. 

Restrictive Legal 
Requirements Limit 
Assessment of Fiduciary 
Penalties 

Restrictive legal requirements have limited PWBA’S ability to assess 
penalties against fiduciaries or other persons who knowingly participate in 
a fiduciary breach. Penalties may be assessed only against fiduciaries or 
knowing participants in a breach who, by court order or settlement 
agreement, restore plan assets. If (1) there is no settlement agreement or 
court order or (2) plan assets are returned by someone other than a 
fiduciary or knowing participant, the penalty may not be assessed. 

Area office officials told LIS that without settlement agreements they could 
not assess penalties against some violators. In some cases, area offices 
said, violators restored plan assets after receiving a PWBA letter requesting 
voluntary compliance, but avoided penalties by claiming that the asset 
restoration was independent of PWBA’S enforcement efforts or by simply 
not replying to the letter. Area offices noted other cases where asset 
restoration and associated settlement agreements were delayed when 
violators refused to take corrective action unless PWBA forgave the penalty. 
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Area office officials also said they were unable to assess penalties in cases 
in which a party other than the fiduciary or knowing participant restored 
the plan assets. 

Many area offices told us that the fiduciary penalty is complicated and 
confusing despite guidance from headquarters, Temporary guidance 
issued in April 1991 states that PWBA must assess a fiduciary penalty if the 
fiduciary or knowing participant restores assets in response to a voluntary 
compliance letter. The guidance also states that if the fiduciary or knowing 
participant restores assets after receiving such a letter but claims the 
action was voluntary, PWBA may not assess the penalty because there is no 
settlement agreement. The guidance further states that if the fiduciary or 
knowing participant restores assets after receiving a voluntary compliance 
letter but remains silent on the reason for the action, a penalty should be 
assessed unless special circumstances indicate that it should not be 
assessed. Area office officials said that they need additional guidance 
regarding which fiduciary actions in response to voluntary compliance 
letters constitute settlement agreements and what parties are subject to 
the penalty. 

The importance of the fiduciary penalty and associated problems is 
growing. For example, the number of cases approved for penalty 
assessment letters increased from 10 in 1991 to 105 in 1993. Moreover, 
area office offkials believe the numbers will increase as more cases are 
identified with fiduciary violations occurring after the effective date of the 
penalty-December 19,1989. 

Conclusions Labor’s ERISA enforcement program has improved since 1986, but further 
strengthening the program would better protect millions of private 
pension plan participants and trillions of dolIars in assets held by those 
plans. To ensure that it is maximizing the use of scarce investigative 
resources, PWBA needs to determine whether financial institutions and 
service providers warrant continued enforcement emphasis and, more 
specifically, whether 40 percent of its investigative staffing resources 
should be devoted to such efforts. Moreover, PWBA needs to determine 
whether the amount of resources allocated to significant issue 
investigations should be tailored for each area office. 

PWBA also needs to determine the effectiveness of its computer targeting 
programs to identify plans with ERISA violations so area offices can use the 
most successful programs as soon as possible. However, PWBA’S targeting 
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testing procedures have been inadequate. Furthermore, at the time of our 
review, PWBA had no specific plans to test its current programs and had 
taken few steps to correct weaknesses in the procedures used to test the 
predecessor programs. 

The ERISA enforcement program can also be strengthened by making better 
use of penalties authorized by ERISA. By not routinely following up on 
referrals from IRS, PWBA is likely to m iss opportunities to identify and 
penalize plans that have violated ERISA reporting requirements. Lack of 
legal resources has hindered PWBA'S use of penalties against welfare and 
unqualified pension plans involved in prohibited transactions, but 
decentralizing legal services may allow area offices to more aggressively 
pursue such penalties. Given the restrictive legal requirements that have 
Iim ited the use of the fiduciary penalty, the expected growth in cases 
involving this penalty, and the decentralization of legal services, PWBA 
needs to determine whether additional administrative guidance, changes 
to the law, or both are needed to remedy confusion associated with the 
penalty and enhance PWBA'S penalty enforcement. 

Recommendations to We recommend that you direct the Assistant Secretary for Pension and 

the Secretary of Labor 
Welfare Benefits Administration to take the following actions to 
strengthen the ERISA enforcement program: 

l Evaluate the significant issue strategy to determine (1) whether financial 
institutions and service providers continue to be the issue areas with the 
greatest potential for achieving maximum ERISA enforcement results and 
(2) whether 40 percent is the resource allocation formula that will provide 
the greatest enforcement results or whether the formula should be tailored 
for each area office. 

l Begin testing the revised computer targeting programs as soon as possible. 
If PWBA opts to test each individual program using the same criteria 
described in our September 30, 1993, letter to the Assistant Secretary, 
PWBA should (1) randomly select plans for testing so results can be 
projected and programs properly validated and (2) use a formula to set a 
sample size that will require less calendar and staff time to test each 
program. PWBA should also test the feasibility of using multivariate analysis 
to target plans for investigation. 

l Increase the use of penalties authorized by ERISA by establishing 
procedures to routinely review referrals of potential reporting violators 
from IRS service centers and using decentralized legal staff to help assess 
prohibited transaction penalties when warranted. PWBA should also 
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determine whether additional administrative guidance, changes to the law, 
or both are needed to remedy confusion associated with the penalty and 
enhance PwBA’s penalty enforcement. 

Agency Comments 
and Our Evaluation 

In providing comments on our draft report, the Assistant Secretary for 
Pension and Welfare Benefits Administration agreed that Labor’s ERISA 
enforcement program should maximize the use of resources, but generally 
disagreed with many of our recommendations. Labor said that its current 
strategy and computer targeting leverage enforcement resources, which 
are extremely lim ited in view of the large universe of participants and 
plans covered by ERISA. Labor also said that recent and anticipated 
changes should improve the program. We commend Labor for striving to 
improve its ERISA enforcement program, but continue to believe that 
implementing our recommendations will further strengthen the program. 

Enforcement Strategy In commenting on our recommendation to evaluate the significant issue 
strategy, Labor said that it has reviewed and refmed its enforcement 
strategy over the last 4 years and is in the process of making substantial 
changes that should further improve the program. It is also planning to 
delegate more authority to area offices to establish criteria for opening 
investigations. In addition, Labor is looking to reduce the time mandated 
for national enforcement initiatives and allow more latitude for area office 
initiatives and local conditions. 

Our report discusses some recent strategy refinements, such as 
decentralization of legal services and reduction of the significant issue 
resource allocation formula. Labor said that these changes were brought 
about by the collective judgment of agency officials and years of 
experience with its enforcement strategy. We also revised our report to 
mention Labor’s belief that providing specific headquarters direction on 
the amount of resources to be allocated to significant issues will probably 
no longer be necessary. As part of our continuing oversight of the 
enforcement program, we plan to monitor Labor’s progress in 
implementing these strategy changes and any others resulting from needed 
changes identified during our recommended evaluation of the significant 
issue strategy. 

Computer Targeting Labor believes, and we agree, that computer targeting testing protocol 
should use enforcement staff and resources judiciously. However, Labor 
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generally disagrees with our recommendations to (1) randomly select 
plans for testing so results can be projected and (2) use a selection 
formula that lowers the number of plans needed to test programs. Labor 
also raised concerns about the resources that would be required to carry 
out our multivariate analysis recommendation. 

We continue to believe that PWBA should randomly select plans for testing 
if it wants to validate the programs as currently defined. If, as Labor 
believes, the purpose of testing is to identify the levels of success of 
investigations of the highest ranking plans identified by the programs one 
year and project those success levels to the highest ranking plans in future 
years, random sampling would not be necessary. On the other hand, as 
noted in our September 30, 1993, letter to the Assistant Secretary for 
Pension and Welfare Benefits Administration, this approach would not 
validate each of PWBA’S 81 computer targeting programs because the 
success rate for the highest ranking plans may not be the same as the rate 
for other plans identified by the programs. 

We also believe that implementing our recommendation to use a sampling 
formula that requires fewer plans to test programs would help Labor 
achieve its goal of making judicious use of staff and resources. Resources 
freed by investigating fewer plans could be used to test more of the 81 
individual programs each year so area offices could use the most 
successful programs as soon as possible. Alternatively, these resources 
could be used to carry out other enforcement activities. Of course a larger 
number of plans would be needed to test programs if, as Labor suggests, 
the purpose of testing is to determine the relative success of the programs 
or the level of confidence desired by PWBA is higher than originally sought. 

Further, we believe that implementing our recommendation that Labor 
test whether multivariate analysis is a more effective and efficient way to 
target investigations is consistent with Labor’s desire for judicious use of 
resources. The test, at a m inimum, should determine whether the 
additional resources needed to assess all applicable characteristics for 
each plan reviewed would be offset by the decreases in resources needed 
to review a smaller total number of plans. Test results should address 
Labor’s concern about the availability of lim ited resources to fulfill its 
enforcement responsibilities. 

Use of Penalties In commenting on our recommendation to make greater use of civil 
penalties as an enforcement tool, Labor said that it seeks to deter 
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would-be violators through aggressive litigation and substantial penalties. 
For example, Labor said that it had prioritized the use of lim ited resources 
in a highly effective way to carry out its reporting compliance 
responsibility. It said that a program initiated in 1994 to identify nonfilers, 
among other things, will include following up on the welfare plan listing 
received from IRS. Labor also said that its 1992 “grace period” program 
encouraged late filers and nonfilers to vohmtarily submit previously 
unfiled annual reports. We are reviewing this program as part of another 
assignment and cannot comment on its merits at this time. However, we 
revised our report to recognize these efforts. 

Labor also said that decentralizing legal services TV area offices may result 
in more opportunities to assess penalties for prohibited transactions 
involving welfare plans or nonqualified pension plans. Labor pointed out 
that the usefulness of such penalties may be lim ited because cases often 
involve small recovery amounts and require substantial resources to 
litigate. We revised our report to explain Labor’s position on decentralized 
legal services. We also recognize that when deciding whether to assess this 
optional penalty, Labor should consider the expected costs and revenues, 
as well as other potential benefits such as the deterrent effect. 

Labor acknowledged dif&ulties with applying the fiduciary penalty, 
noting that the authorizing law provides fured, narrow restrictions rather 
than broad flexibility. We revised our report to emphasize the diff~ulty 
PWBA area offices have had assessing the penalty and highlight the growing 
importance of the fiduciary penalty. Based on our work and Labor’s 
comments, we believe that headquarters needs to determine whether 
additional administrative guidance, changes to the law, or both are 
required to remedy confusion and enhance PWBA'S penalty enforcement. 

Other Matters In addition to commenting on the specific sections of our report, Labor 
raised some general concerns about our draft report. Labor said that it was 
concerned about the reliability of many conclusions drawn from our area 
office questionnaire because some questions were subject to 
interpretation and responses would reflect a range of variables depending 
on the circumstances of the area office. 

In developing the area office questionnaire, we recognized that some 
questions m ight be subject to interpretation and took steps to m inimize 
the subjectivity. Before sending the questionnaire to PWBA'S 10 area offices, 
we discussed its contents and language with offkials in PWBA headquarters 
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and 2 area offices and incorporated their suggestions and comments as 
appropriate. After the questionnaire was completed, we visited five area 
offices to discuss their responses and made changes, as necessary, to 
ensure we reported them properly. 

In addition, Labor said that it was concerned about the impact of 
differences in perspectives between area office directors and the agency’s 
policy leadership regarding the results of certain enforcement efforts. 
Citing two national initiatives as examples, Labor pointed out that 
enforcement efforts may be viewed as successful in qualitative terms, such 
as changing industry practices, but not in quantitative terms, such as the 
number of fiduciary violations. Such differences, Labor said, may have 
affected area office answers and had a major impact on the validity of our 
conclusions. We revised our report to clarify that while PWBA considers 
“qualitative” effects when assessing its enforcement efforts, we analyzed 
only quantitative indicators. 

Finally, Labor said that it would have been useful for us to discuss our 
questionnaire results with top-level officials before preparing our draft 
report to determine whether there were any national policy issues that 
should have been taken into consideration. Before completing this report, 
we provided PWBA'S Deputy Assistant Secretary for Program Operations 
with a detailed briefing on the results of our work. However, no national 
policy issues were raised by Labor officials at this meeting. 

As you know, the head of a federal agency is required by 31 U.S.C. 720 to 
submit a written statement of actions taken on our recommendations to 
the Senate Committee on Governmental Affairs and the House Committee 
on Government Operations no later than 60 days after the date of the 
report. A written statement must also be submitted to the House and 
Senate Committees on Appropriations with the agency’s first request for 
appropriations made more than 60 days after the date of the report. 

We are providing copies of this report to the Chairman and Ranking 
Minority Members of the Senate Committee on Labor and Human 
Resources and House Committee on Education and Labor, various other 
Senate and House committees and subcommittees, interested Members of 
the Congress, and other interested parties. We also will make copies 
available to others upon request. 
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~- -~ -.~..~~- .~- ~_ 
If you or your staff have any questions about this report, please call me on 
(202) 512-7215. Major contributors to this review are listed in appendix IV. 

Sincerely yours, 

Joseph F. Delfico 
Director, Income Security Issues 
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Detailed Scope and Methodology 

~~ ..- 
We used information from several sources to understand Labor’s 
enforcement program. We reviewed our previous reports; applicable 
sections of the Employee Retirement Income Security Act of 1974, as 
amended, and the Internal Revenue Code; selected federal regulations; and 
the Pension and Welfare Benefits Administration’s Enforcement Strategy 
Implementation Plan, program pl arming guidance for program years 1986 
to 1994, Sources of Cases Studies for program years 1987 through 1990, 
and the Field Focus Group report sent to the Assistant Secretary for 
Pension and Welfare Benefits Administration on October 5,1993. We 
interviewed officials in Labor’s PWBA headquarters and seven area offices, 
Office of the Solicitor, and Office of the Inspector General, as well as 
representatives of selected outside interest groups. We visited IRS'S 
Memphis Service Center to determine fksthand how Form 5500 series 
reports are processed. And we sent a questionnaire to PWBA'S 10 area 
offices (see app. II). 

To assess PWBA'S current enforcement strategy, we analyzed selected 
statistical data from PWBA'S Case Management System reports for program 
years 1987 through 1993 and information from the questionnaires received 
from PWEIA'S 10 area offices. We discussed the enforcement strategy with 
offkials at PWBA headquarters and in seven area offices. To determine 
whether PWBA'S enforcement activity changed, we compared the number of 
cases opened and closed during the last complete program year before the 
strategy was implemented, 1986, with the number opened and closed 
during the latest complete program year, 1993. To determine the effect of 
PWBA'S enforcement program, we compared selected quantitative 
indicators for the first complete program year after the strategy was 
implemented, 1988, with comparable indicators for program year 1993. To 
determine the effect of the strategy, we compared selected quantitative 
indicators for significant issue investigations with comparable indicators 
for general case investigations for program year 1993. The indicators used 
for these analyses included dollar recoveries, number of plans impacted, 
number of participants impacted, number of cases with monetary 
recoveries, number of cases with other fiduciary results, number of cases 
with notiduciary results, number of cases with criminal indictments, 
number of individuals indicted, number of cases referred for litigation, and 
number of cases with litigation filed. We did not attempt to analyze 
qualitative effects, such as changes in industry practices or behaviors. 

To assess PWBA'S computer targeting efforts, we reviewed Mathematics 
Policy Research, Inc.‘s planning document and reports on computer 
targeting test results dated May 22, 1992, and February 28, 1994. We also 
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tabulated the area office questionnaires to determine which methods of 
targeting area office officials viewed as the most effective. In addition, we 
discussed the computer targeting methodology with PWBA headquarters 
and area office officials. 

To assess PWBA’S case referral procedures, we discussed the procedures 
with officials in PWBA headquarters and seven area offices, as well as with 
officials in IRS headquarters and six IRS key district offices. We reviewed 
the memorandum of understanding between Labor and IRS. We also 
analyzed tracking documents and selected headquarters reports to 
ascertain whether Labor or IRS acted on referrals and, if not, why. 

To analyze Labor’s use of ERISA penalty authority, we analyzed information 
in PWBA’S Case Management System and tabulated the area office 
questionnaire results. We reviewed selected case files. With officials in the 
Labor Solicitor’s Office and in PWBA headquarters and seven area offices, 
we also discussed barriers to the use of penalties. 

Our work was done primarily between April 1992 and December 1993, 
with selected information updated as of m idJune 1994. The work was 
performed in accordance with generally accepted government auditing 
standards. However, we did not independently verify all information 
provided by the area offices. 

Y 
I 
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Results of Mail” Questionnaire to PWBA Area 
Offices 

U.S. General Accounting Office 

Q~cstionnaire on ERISA Enforcement for Pension 
and Welfare Benefits Administration Area Offices 

The United States General Accounting Office 
(GAO) is studying the Department of Labor’s 
(DOL’s) enforcement of the Employee Retirement 
Income Security Act of 1974 (ERISA). As pat of 
ttm study, we arc conducting a survey of all DOL 
Pension and Welfare Benefits Administration 
(PWBA) Area Offices to dctcrmine what methods 
are used to enforce ERISA. 

To assist us, we would appreciate your completing 
and returning the enclosed questionnaire to us 
witbin the next three weeks. The questionnaire asks 
you to provide information about your area office’s 
experiences enforcing ERISA and focuses on: 

-o- changes in DOL’s enforcement 
efforts resulting from the cwrent 
strategy that was implemented in 
January 1987; 

-0. the use of the computer targeting 
programs made available since 
June 1990 to identify plans and 
other orgmlzations for 
investiganon; 

, 

-O- the process of making referrals to 
and receiving referrals boom other 
federal agencies, including the 
Internal Revenue Service (IRS); 
and 

-O- the application of ERISA penalties 
for fiduciary, repotting, and 
prohibited transaction violations. 

A pre-addressed business reply envelope is enclosed 
for your convenience. It you have any questions or 
comments about this questionnaire, please call Mr. 
Robert Brady on (215) 5744039. In the event that 
the business reply envelope 1s misplaced, piease 
return tbc questionnaire to: 

U.S. General Accounting Office 
Attn: Mr. Robert Brady 
Suite 760 
84 I Chestnut Street 
Philadelphia, PA 19107 
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Oflices 

In this questionnaire, when we refer to “your area otTice,” we mean both your area ofthe and the district 
offIce, if any, in your jurisdiction. 

ENFORCEMENT STRATEGY 

1. In PART A, please estimate whether your area office’s investigations had more, about as many. or fewer of 
each of the f&wing in FY 1992 than in FY 1986. In PART B, please tell US to whar extent WY 
differences you indicated were a result of the change in enforcement strategy between FY 1992 and F?’ 
1986. For ~owys 1 - 10, N = IO. 

PART A PART 5 

(6) 

More in About Fava 
PI asmany inFY 
1992 in M 1992 

lhdn I” 1992a.s than in 
pi In FY FY 

1986 1986 1986 

k”O\ 

0) 

- 

4 I 

--I-+ 3 
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Of&es 

4 
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~ .- 
r 

by complaiins 
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Results of Mail Questionnaire to PWRA Area 
Offices 

/ 

b. % 

How my referrals wcrc made 10 your ama ofiicc by o(hw agencrea dunng Fi 1992? (ENTER NUMBER.) 

9 

GAOMEHS-94-167 Labor’s EEISA Enforcement 



Appendix II 
Results of Mail Questionnaire to PWBA Area 
Offices 

10 

p,NTER NUMBER.)  

11~157 N=9 Mdn=54 1.15 i-4=4 Mdnd 

l-3 N=3 Mdn=3 3.3 N=2 Mdnr3 

14 N=4 Mdn=Z 1-3 N=4 Mdn-2 

L-5 N=S Mdwl L-5 N=4 Mdwl.5 

1-u N=3 Mdn=Z 1-2 N=2 Mdn=1.5 

2-i N=2 Mdn=4.5 1-Z N=3 Mdn=2 

2-M N=4 Yd”b3.5 2-9 N-3 Mdn=J 

I-18 N=5 Mdw3 I+ N=4 Md1k3.5 
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14. How many rcicrrals dzd your arca &cc make to the IRS during N 1992? (ENTER NUMBER.)  

5-50 N.10 Mdn=20.5 

I I 1 None (CO TO QUESTION 17.) 

OR 

tl 5 other (PLEASE SPECIFY.) I I I I I I II 

12 
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-. 

13 

b. 

None WW 
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--- 

.- ~ -...._ - -.,~ 

[ 2 ] None (GO TO 0,UESTION 26.1 

OR 

I-2.3ph N =8 Mdn=9 

14 
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-- 

I I8 plans N 14 f&%=5.5 

4~ II N=2 Mdwll 

3 N.I 

1. Being pmessed I N=l 

b. Vialawn corrr.ckd 4.10 NC2 Mdr,=7 

[ 8  1  None (GO TO QUESi’lON 29.) 

OR 

8 N=l 
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e N=l 

4 N=l 
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Results of Mail Questionnaire to PWBA Area 
Of&es 

r 

34. AS of Augusr 1. ,993, how many of these plans had not btm rcfcmd by your mea ofticc to OE to assess pcnahies? (ENTER 
NUMBER.) N = 9 

[ 4 , N/A, all had been refemd to GCA (GO iTI QUESTTON 36.) 

OR 

1 - 8 N=5 Mdn=J 

a. Vmlation COmcIed 

h. Waived 

c. l-00 small 

d. Did no, mxt OE criteria 

I N=l 

I N=l 

I N=l 

3 N=l 
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Name: 

Tale: 

Thank you 
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September 30, 1993, GAO Letter to Assistant 
Secretary for Pension and Welfare Benefits 
Administration 

GAO United States 
Gcnerd Accounting Office 
Washingtan, D.C. 20548 

B-254775 

September 30, 1993 

The Honorable Olena Berg 
Assistant Secretary for Pension 

and Welfare Benefits Administration 
Department of Labor 

Dear Ms. Berg: 

We are evaluating certain aspects of the Department of 
Labor's enforcement of the Employee Retirement Income 
Security Act of 1974 (ERISA). As part of our evaluation, 
we are reviewing the methods the Pension and Welfare 
Benefits Administration (PWBA) uses to target pension and 
welfare benefit plans for investigation of possible 
violations of ERISA's fiduciary requirements.l 

PWBA can improve its computer targeting. This 
correspondence discusses weaknesses in PWBA's procedures 
for testing computer targeting programs and suggests that 
multivariate analysis may be a more effective and efficient 
way to target plan5 for investigation. We also provide 
alternatives for your consideration. We are presenting our 
views on this matter at this time because PWBA is 
considering revising its computer targeting programs. 
Additional comments will be presented in our final report 
on ERISA enforcement. 

BACKGROUND 

Computer targeting is one of several methods that PWBA uses 
to select plans for investigation of possible ERISA 
violations. PWBA developed computer targeting as a 
substitute for manual review of financial and other 
information in plans' form 5500 series reports;' it is not 

'Fiduciary requirements concern how plans are to be 
operated in the best interest of participants. For 
example, they require that anyone with control over a plan 
act with care, skill, prudence, and diligence, 

‘Most pension and some welfare plans annually file with the 
Internal Revenue Service a form 5500, 5500-C, or 5500-R 
report which contains financial and other plan information. 

GAO/HRD-93-34R ERISA Targeting 
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-. 

a replacement for such other selection methods as following 
up on complaints and referrals. 

PWEA currently has 96 unique computer targeting programs 
that search automated form 5500 series information to 
identify plans that PWBA believes are likely to violate 
ERISA. Each program uses a different characteristic or 
combination of characteristics that PWBA believes is an 
indicator of a potential ERfSA violation.' In addition, 
over two-fifths of the programs identify only plans that 
exceed certain dollar or other thresholds. PWBA 
established thresholds, not only to identify plans that it 
believes are most likely to violate ERISA, but also to 
restrict the number of plans identified to a manageable 
level. For most of the remaining programs, there was 
insufficient automated information available to establish 
thresholds when PWBA developed them, so the programs 
identify only the highest-ranking plans.' In conjunction 
wLth revising its computer targeting programs, PWBA is 
considering establishing thresholds for almost all 
programs. 

The programs also sort plans in highest-ranking order, 
usually based on dollar amounts or ratios. Programs with 
thresholds sort only the plans that exceed the thresholds. 
The other programs sort all Identified plans. PWBA 
headquarters makes information about plans identified by 
the programs avaiLable to its field for their consideration 
in selecting plans for investigation. 

P W B A  began testing some computer targeting programs in fall 
1990. For testing purposes, PWBA headquarters requires 
field offices to do limited investigations of certain plans 
identified by each tested program and, based on the 
results, decide whether to convert the limited 
investigations to full investigations. PWEA then 
calculates the conversion rate for all plans included in 
each tested program. If the conversion rate exceeds 5 

The data is computerized by the Service and made available 
to Labor. 

"Because PWBA considers these characteristics to be 
sensitive investigative information, we do not discuss 
specific characteristics in this letter. 

'The programs identify the 40 highest-ranking plans in each 
of PWBA's 15 field office for each of seven 3-month cycles. 

2 GAO/HAD-93-34i7 ERISA Targeting 
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percent,5 PWBA deems the program a success. This 5- 
percent "baseline" conversion rate, instead of actual 
investigation results, is being used as an indicator of 
success because PWBA wants timely evaluation results and 
some investigation results are not known for 3 years or 
longer. 

PWBA determined that 324 plans must be investigated to 
evaluate each program. This number was derived from a 
formula designed to establish the sampLe sizes needed to 
determine whether the difference between two proportions, 
based on samples from two independent populations, is 
statistically significant. The number wds developed using 
statistical principles that assume the use of random 
sampling to project results to the universe being tested 
and reflects PWBA's desire to be 80-percent confident that 
it will not reject a successful program or accept an 
unsuccessful program. When programs identify fewer than 
324 plans, PWBA investigates all identified plans. 

Under current testing procedures, over 10 years and more 
than 200,000 staff hours will be needed to test all 96 
programs. PWBA has not been able to,test all computer 
targeting programs because its field office resources are 
limited. In addition to testing computer targeting 
programs, field offices investigate plans based on 
complaints, referrals, and other indications of violations. 
PWBA spent over 37,500 Staff hours testing 14 programs in 
1991 and 1992. Seven other programs are being tested in 
1993. 

COMPUTER TARGETING CAN BE IMPROVED 

PWBA'S computer targeting could be more effective and 
efficient. PWEA could design program thresholds to better 
identify plans likely to violate ERISA. By randomly 
selecting plans for investigation, PWBA could project test 
results to all plans identified by the targeting programs; 
current test results cannot be projected. With these 
changes, PWBA could properly validate its programs. In 
addition, by using a more appropriate sampling formula, 
PWBA could test the programs with fewer investigations than 
currently required. PWBA may also be able to target plans 
more effectively and efficiently by analyzing computer 

5A private consultant's report on the fiscal year 1991 test 
results stated that 5 percent was the estimated conversion 
rate for investigations resulting from manual review of 
financial and other plan data, without computer-assisted 
targeting. 
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targeting programs in combination with one another, rather 
than individually. 

Properlv Validatinq Proqrams 
by Randomly Samplinq Plans 

PWBA cannot properly validate its computer targeting 
programs using current testing procedures. Validation 
involves determining, with a certain degree of confidence, 
whether the projected conversion rate for all plans 
identified by a targeting program exceeds PWBA's !i-percent 
baseline rate. But the test results cannot be projected to 
all plans identified by the program because PWBA 
investigates only the highest-ranked 324 plans identified 
by each program. 

Enforcement officials in PWBA headquarters told us that 
they want to investigate only the highest-ranking plans 
because they do not want to use their limited staff 
investigating other randomly selected plans that they 
believe are less likely to violate ERISA. However, PWBA 
has no empirical evidence that the highest-ranking plans 
are most likely to violate ERfSA. Test results only 
reflect the conversion rate for the highest-ranking plans, 
which may not be the same as the rate for the other plans 
identified by the program. To validate a program with 
statistical confidence, P W E A  must randomly select plans 
from all plans identified by the program. 

In addition, PWBA's thresholds are sometimes too 
restrictive. When PWBA uses a threshold to limit the 
number of plans fdentified by a program, some plans that 
PWBA believes are highly likely to violate ERISA are 
excluded from the program universe. We believe that the 
identity of all plans that PWBA believes have a high 
probability of violating ERISA should be valuable 
information for PWBA's field offices, although they likely 
would not be able to investigate all of them because of 
limited resources. 

We believe that PWBA could validate each program with about 
half as many investigations aa required under current 
procedures by using a more appropriate sampling formula. 
Instead of a formula appropriate for comparing two 
proportions, as was used to establish the current sample 
size, PWBA should use a formula appropriate for 
establishing the sample size needed to detect a minimum 
difference between test results and a baseline. The 
baseline for testing the programs is the 5-percent 
conversion rate. Using such a formula, PWBA could reduce 
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its sample size for each program from 324 to 176 or fewer 
plans.6 

More Effective Targetinq Possible 
Usinq Multivariate Analysis 

PWBA may be able to target plans mbre effectively by using 
multivariate analysis.' Using this technique, PWBA could 
analyze combinations of programs tb determine how well the 
combinations as well as the individual programs identify 
plans with a high probability of violating ERISA, 

Multivariate analysis simultaneously assesses several 
independent variables to determine the relationship between 
them and a dependent variable. The technique involves 
developing a mathematical model that can be used to predict 
the dependent variable when values for the independent 
variables are known. Reliable information about the 
dependent and all independent variables is required. 

We believe that PWBA could use multivariate analysis to 
construct a model from the results of computer targeting 
program investigations. Characteristics (the independent 
variables) for a plan not yet investigated would then be 
entered into the model to predict the likelihood of the 
plan's conversion from a limited to a full investigation 
(the dependent variable). Plans with the highest 
probability of conversion would be the best candidates for 
investigation. Also, because a wider range of values for 
the characteristics would be considered, PWBA would have 
more comprehensive data with which to establish thresholds. 
The model could be refined continually, and programs could 
be retained ox dropped as the results of newly completed 
investigations are incorporated. 

' To use multivariate analysis, PWBA's investigations would 
need to consider all applicable characteristics in deciding 
whether to convert limited investigations to full 
investigations. However, our preliminary ERISA enforcement 

'Assuming an infinite universe, a random sample of 176 
plans would be sufficient to test programs and show at an 
BO-percent confident level that a successful program will 
not be rejected or an unsuccessful program will be 
accepted. The sample size would decrease with substantial 
decreases in the universe size. For example, for a 
universe of 250 the sample size would be 104. 

'There are some multivariate analytical techniques, such as 
logistical analysis, that would be appropriate for PWBA's 
use. 
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work indicates that PWBA's field offices do not 
systematically consider all applicable characteristics 
during limited investigations. The offices consider only 
the characteristics used in selecting the plan for 
investigation and others they incidentally identify during 
their investigation. 

We believe that multivariate analysis may also be a more 
efficient method of testing programs. While no formulae 
exist for establishing sample sizes for multivariate 
analysis models, a reasonable model likely could be 
developed on the basis of a smaller total number of plans 
than under the current system where programs are analyzed 
individually. The total number of plans needed may be 
reduced because data on all characteristics for every 
investigated plan would be considered in validating all 
programs. However, time saved from investigating fewer 
plans would be at least partly offset by the additional 
time required to consider all applicable characteristics 
during limited investigations. 

CONCLUSIONS AND RECOMMENDATIONS 

PWBA can improve its current procedures for testing the 
effectiveness of its targeting programs. PWBA investigates 
the highest-ranking plans to satisfy enforcement goals 
rather than investigating randomly-selected plans to test 
its programs. In addition, some thresholds are too 
restrictive. Because of this, PWBA'a current testing 
methodology will not result in a valid assessment of the 
effectiveness of the 96 programs. Moreover, the current 
sampling procedures are inefficient because they require 
investigating more plans than necessary to test programs. 

We recommend that you revise the way PWBA designs and tests 
computer targeting programs. At a minimum, you should 
randomly select plans for testing so that results can be 
'projected and programs properly validated. You should 
establish program thresholds to identify all plans with a 
high probability of violating ERISA. You should also use 
an appropriate formula to set the sample size to minimize 
calendar and staff time spent on testing. 

Developing and testing individual targeting programs may 
not be the most effective and efficient way to target 
plans. Combining plan characteristics to obtain the total 
impact of all characteristics on a particular plan's 
conversion probability--using multivariate analysis--could 
be a better approach. We recommend that you test the 
feasibility of using multivariate analysis to target plans 
for investigation. If data is not readily available on 
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investigation conversions and all applicable 
characteristics which is needed to do multivariate 
analysis, you should begin systematically gathering such 
data. 

I would appreciate your views on these matters and any 
specific action PWBA plans to take with respect to our 
recommendations. 

If you or your staff have any questions about the matters 
discussed in this correspondence, please call me at (202) 
512-7215. 

Sincerely yours, 

yry4 -7, l 
Josevh F. Delfico // 
Dire&or, Income Secuhity Issues 

(207437) 
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