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The Honorable Kweisi Mfume
House of Representatives

Dear Mr. Mfume:

This report responds to your request that we assess the policies and
processes used by the Resolution Trust Corporation (RTC) to include
minority- and women-owned businesses (MWOB) to the maximum extent
possible in contracting opportunities. This report addresses RTC's MWOB
program related to providing asset management services. We reported
on RTC’s outreach program for outside counsel services on August 30,
1991

The Financial Institutions Reform, Recovery, and Enforcement Act
(rFIRREA) of 1989 required RTC to include MWOBs in contracting opportuni-
ties to the maximum extent possible. Firms interested in working for RTC
complete a registration form indicating the services they can provide.
The registration form requires firms to self-certify that they are a
minority- or women-owned business. To encourage participation and
increase competitiveness of MWOBS, RTC, in evaluating applicant pro-
posals, gives MWOB contract proposals preferences in the form of tech-
nical bonus points and a contract cost advantage of up to 3 percent in
the cost rating category.

As agreed with your office, we reviewed (1) the assignment of resources
to the MwoB program and (2) the implementation of MWOB program con-
tracting procedures in the field, including certification of MwoB firms
and award of technical bonus points and the cost advantage. Appendix I
contains our objectives, scope, and methodology.

Background

FIRREA established RTC to manage and dispose of assets from failed
financial institutions under its control. FIRREA also established the RTC
Oversight Board and required it to develop a strategic plan by
December 31, 1989, for conducting RTC operations. RTC operates under
the direction of the RTC Board of Directors.

Resolution Trust Corporation: Progress Under Way in Minority and Women Qutreach Program for
Outside Counsel (GAO/GGD-91-121).
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Section 1216 (¢) of FIRREA required RTC to “prescribe regulations to
establish and oversee a minority outreach program . . . to ensure inclu-
sion, to the maximurm extent possible, of minorities and women and enti-
ties owned by minorities and women . . . in all contracts entered into by
the agency. . ..” The Oversight Board’s strategic plan directed rRTC to
develop, by January 31, 1990, an MwoB outreach program. The program
was to provide for (1) the active promotion of the outreach program to
eligible firms and individuals, (2) the development of an ongoing moni-
toring mechanism to allow evaluation of RTC’s performance under this
program, (3) a definition of what constitutes an eligible individual or
firm, and (4) a process for identifying and certifying eligible MwoB
contractors.

The r1C Board of Directors approved an interim program for minorities
and women on January 30, 1990, to begin implementation of the FIRREA
mandate and published notice of it for public comment in the Federal
Register. RTC revised the interim program on the basis of comments
received, and the Board approved interim final regulations on July 30,
1991.

In addition to the regulations, RTC drafted a series of directives in June
1991, which, if fully implemented, would change several aspects of how
the MWOB program operates. Because of this recent action, this report
describes (1) the MmwoB program conditions we found prior to the comple-
tion of the draft directives; (2) where applicable, the program improve-
ments that would occur if the provisions of the draft directives were
properly implemented; and (3) on the basis of our review, other MwoB
program changes that should enhance program operations.

Results in Brief

RTC got off to a slow start in implementing an MwOB program for asset
management contracting. Interim guidelines for the MWOB program were
adopted in January 1990. Since then, RTC and the Oversight Board have
worked to finalize program guidance. On August 15, 1991, interim final
regulations were published in the Federal Register for public comment.
In addition, minimal staff had been committed to the program at all
levels of the organization.

RTC’s integration of MWOB program requirements into its contracting pro-
cess has been inconsistent because of the lack of comprehensive head-
quarters program guidance. This lack of comprehensive guidance has
allowed field staff discretion to interpret and apply the interim guid-
ance. As a result, the program has been implemented inconsistently in
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Development of the
MWOB Program Has
Been Slow

the field, and r1c lacks assurance that (1) self-certified MwWOBs are actu-
ally Mwons and (2) MwOBs always receive the competitive advantage
intended by the program.

For example, in four of the six consolidated offices visited, we found
that the minority contract specialists rarely verified the information
supplied by firms to support their self-certification as MWOBs. Alse,
when reviews were done they were often done inconsistently among
offices. This inconsistency resulted in at least one firm being provided
MwoB preferences in one office while being denied them in another. We
also found that r1e field offices did not apply technical bonus points in a
consistent manner, thereby precluding some MwoBs from final considera-
tion for contracts.

In addition, the 3 percent cost advantage often was not applied because
the MwoBS’ cost proposals were generally not within 3 percent of the cost
proposal submitted by the low bidder as required. This resulted in the
use of only $256,315 of the $4 million available for cost advantages. As
structured, it appears the cost advantage may not be meeting its objec-
tive of increasing the competitiveness of MwoBs.

Finally, the lack of comprehensive headquarters guidance and adequate
staff have also inhibited RTC’s ability to provide comprehensive over-
sight of MwoB program implementation.

kTC has taken several positive steps with the July 30, 1991, approval of
interim final regulations by the rTC Board of Directors and the June
1991 draft directives that could improve implementation of the pro-
gram. The draft directives provide for additional staffing in the field
offices, define roles and responsibilities, and outline certification proce-
dures to be used for all MwoBs. However, headquarters staffing and its
impact on the implementation of program guidance as well as program
oversight still need to be addressed. In commenting on a draft of this
report, RTC officials said they have created a new Minority and Women
Outreach and Contracting Program Office. RTC officials expect the crea-
tion of this office to enhance the oversight of the program.

RTC approved interim guidelines for the MwoB program on January 30,
1990. However, this interim program guidance lacked clarity, and many
aspects of the program were not well defined. For example, the guidance
called for resources to be devoted to the program but did not specify the
quantity of resources.
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Also, only general policy guidance, with no mechanism for more specific
development, was provided for identifying, certifying, and promoting
mwoss. The interim guidelines say that *“the RTC must satisfy itself that
the ownership and control provision of the program’s requirements are
fulfilled.” The guidelines also say that accomplishing this segment of the
program will invelve (1) the development and use of certification proce-
dures and (2) the review of certification documents to ensure that they
are from qualified participants. However, no criteria were provided for
deciding what should be included in or how to develop certification
procedures.

RTC revised the interim January 1990 guidance on the basis of staff
experiences and public comments. In April 1991, RTC formally trans-
mitted the draft final MWOB contracting program policy to the Oversight
Board for review. In a June 3, 1991, letter to rRTC, the Oversight Board
expressed concern that the policy did not constitute regulations as
required by FIRREA. RTC was encouraged to promptly adopt and promul-
gate regulations. The Oversight Board also asked that RTC seek a legal
opinion from the Department of Justice for giving preferences based on
race, ethnic identity, or gender.

The rTC Board of Directors approved MwoB interim final regulations on
July 30, 1991. r1C’s attorneys said that the possibility of a successful
challenge to the use of preferences is slight. However, RTC has asked for
a legal opinion from the Department of Justice as the Oversight Board
requested. Justice has not yet issued its opinion; therefore, RTC did not
include preferences in the regulations. However, RTC has announced that
it will continue to use preferences unless Justice issues an opinion
advising against their use.

The interim final regulations were published in the Federal Register on
August 15, 1991, ‘

Minimal Resources and
Oversight Provided for the
MWOB Program

Each rTC region and consolidated office establishes its own policy for
staffing the MwoB program. The January 1990 interim program guide-
lines do not address the question of appropriate staffing levels. As of
July 1991, staffing of the MWOB outreach program at various levels in
RTC was minimal compared to responsibilities to be carried out. The fol-
lowing staff were assigned to the MWOB asset management program:
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The headquarters Mwos office, which is responsible for developing and
overseeing national asset management program guidelines, was staffed
with a director and one secretary.

The four regional MwoB program offices were responsible for overseeing
the implementation of the MWOB asset management program within the
region. The three regional offices we visited each had one minority con-
tract specialist and shared technical and secretarial support with
regional contract departments.

The 14 consolidated offices were responsible for implementing the MwoB
asset management program, including outreach efforts (e.g., seminars,
workshops, etc.) to the minority and women communities. Five of the six
consolidated offices we visited had one minority contract specialist each
and shared secretarial support with the contract departments. In the
other consolidated office, the MWOB program had three technicians and
one secretary supporting and reporting to the minority contract
specialist.

In addition to engaging in outreach activities, the minority contract spe-
cialists in the consolidated offices were expected to do other program
activities such as certify contractors, provide MWOB program training,
and monitor all contracting activity in both receiverships and con-
servatorships for compliance with the MwoB program. Officials from two
of the three regional and four of the six consolidated offices we visited
said that more MwoB staff were needed to fully implement the program.

The MWOB program operates in a decentralized environment. As a result,
effective oversight mechanisms would be beneficial to monitor and eval-
uate program implementation. The January 1990 interim program guid-
ance did not provide for an oversight program. The Director of the RTC
Headquarters MwoB Program Office said she recognizes the need for
effective oversight but has been unable to make it a high priority due to
limited staff. The Director has requested four additional professional
staff to help implement the asset management outreach program at
headquarters, but at the time of our fieldwork, the request had not been
approved. Because of the small number of staff assigned to the MwWOB
program, sorne regional and consolidated MwOB contract specialists we
spoke with believed the MWOB program was not a priority for rRTC
headquarters.

The June 1991 draft directives provide more specific guidance regarding
program staffing and implementation of an oversight program for the

MWOB asset management outreach program at each regional and consoli-
dated office, as shown below:
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Integration of the
MWOB Program Into
RTC Contracting
Procedures Has Been
Inconsistent

Each regional and consolidated office will establish an MwoB department
consisting of one department head, one or two MWOB specialists, one
asset technician, and one secretary.

Each regional office MWOB department head will oversee the implementa-
tion of the MwoB program within the region to ensure compliance with
policies and procedures and prepare MWOB status reports.

Each consolidated office department head will review and evaluate the
reporting and databases for the extent of MWOB participation, prepare
MWOB status reports, interface with the oversight manager, and perform
analysis on MWOB information in order to promote more MWOB participa-
tion in the contracting process.

The draft directives provide for additional MwoB staff and require over-
sight by the heads of the regional and consolidated offices. However,
they do not address staff levels and specific oversight responsibilities
for rTC headquarters, such as oversight of the regional offices. We
believe that adequate staff and a comprehensive oversight program at
the RTC headquarters level is important both for providing direction and
showing a strong commitment to the successful implementation of the
MwoB program. In responding to a draft of this report, rRTC officials said
they have created a new Minority and Women Outreach and Contracting
Program Office. This office will be headed by an executive level Director
who will report to the Executive Director of RTC.

Due to the vagueness of the January 1990 interim guidelines, the
regional and consolidated offices we visited interpreted them differ-
ently. As a result, the MWOB asset management outreach program’s
implementation has been inconsistent. Specifically, the lack of specific
guidance in verifying MwOB status resulted in at least one firm obtaining
a contract as an MWOB in one office but not in another office. In addition,
the technical bonus points were not consistently applied across offices.
Finally, the cost advantage was often not applied at all during the evalu-
ation process because MWOB contractors were not within the required 3
percent of the lowest bidder.

MWOB Certification
Process Inconsistent

RTC’'s January 1990 guidelines require that RTC’s minority contracting

specialists verify whether firms meet the eligibility criteria for partici-
pating in the MwOB program. However, the guidelines do not outline the
criteria or process for determining if a firm is owned and/or controlled
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by a minority or woman. This has resulted in differing verification pro-
cedures in the consolidated offices and inconsistent verification of MwoB
status.

For example, the minority contract specialist in the San Antonio Consoli-
dated Office verified MwoOB status based on a review of the documents
the firm submitted to obtain certification. Some of these documents
included the firm'’s articles of incorporation or partnership agreements,
statements as to ownership or control of the firm filed with state or fed-
eral agencies, and a current organizational chart or management per-
sonnel list showing operating responsibilities. In Tampa, the minority
contracting specialist administered a questionnaire during on-site visits
of MwoBs in addition to reviewing certification documents. The question-
naire was designed to verify ownership and daily control of the firm
through questions about origination of the firm, division of ownership,
relationship of owners, daily responsibilities, and time spent on specific
activities.

RTC minority contract specialists in one regional office and three consoli-
dated offices told us they recognize the need to verify MwOB status to
preserve the integrity of the program but admitted that it was not
always done consistently. In addition, in four consolidated offices we
found that most of the time verification of MWOB status was not done at
all. Some minority contract specialists attributed the confusion about
their authority to verify eligibility to rRTC headquarters’ failure to adopt
final Mmwon verification procedures. The Director of the MwoB Program
Office said that without specific criteria for denying MWOB status it is
difficult for a minority contract specialist to deny MWOB status to
anyone.

Two minority contract specialists believed the verification of MWOB
status should be done at the national level to avoid conflicting results
emanating from the use of different verification procedures at the field
office level. For example, in the San Antonio Consolidated Office, the
minority contract specialist denied MWOB status to a woman-owned joint
venture. The denial was on the basis that the woman-owned portion of
the joint venture did not have the minimum level of control necessary
for MwoB program eligibility. Because there is no national listing of firms
that have been denied MWOB status, the firm remained a self-certified
MWOB joint venture in RTC’s contractor database and continued to receive
the MwoB bonus points when competing for contracts.
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From August 1989 through September 6, 1991, rRTc had awarded 148
asset management contracts with estimated fees totaling almost $510
million. Together, firms claiming MWOB status received 38 percent of the
asset management contracts and 32 percent of the estimated fees. Con-
tractors claiming minority status represented 12 percent of the contrac-
tors on RTC's database and were awarded 12 percent of the asset
management contracts and paid 10 percent of the estimated fees. On the
other hand, women-owned firms comprised 17 percent of the database,
received 26 percent of the asset management awards, and were paid 22
percent of the estimated fees. (See app. II for additional data on rTC con-
tracting.) RTC staff have raised questions about the validity of the Mmwon
status claimed by some of the firms receiving the preferences. Until r1c
implements MWOB asset management program verification procedures
consistently across its offices, it will remain vulnerable to questions
regarding the legitimacy of the firms it designates as MwoBs.

According to RTC procedures, a preaward visit is to be made to all firms
that reach the best and final round in the contracting process. One of the
recently proposed draft directives would require the completion of an
MWOB verification questionnaire during a preaward visit for all contracts
over $25,000. The directive also centralizes certification processing by
assigning the Washington, D.C., Registration Office the responsibility for
processing certification status. We believe that these actions, if properly
implemented, would improve the MWOB asset management certification
process.

MWOB Technical Bonus
Not Consistently Applied

Each contractor’s technical proposal is evaluated and given a numerical
score. RTC’s Asset Management and Disposition Manual says that MwoB
firms are to receive a bonus of 10 percent of the total points achievable
in the technical rating process. However, the manual does not say at
what point in the contracting process to apply the bonus points. As a
result, RTC’s consolidated offices are applying technical bonus points at
different stages. Specifically, in four of the six consolidated offices we
visited, the technical bonus points were generally applied to all MwoBs
submitting bids prior to determining the competitive range of techni-
cally capable contractors. In the other two offices, the technical bonus
points were applied to MwoB firms only if they were determined to be in
the competitive range without the bonus points. Our review of the eval-
uation and award process for four asset management contracts awarded
before April 1991 at these two offices showed that not applying the
bonus points before determining the competitive range preciuded con-
sideration of seven MWOB proposals altogether.
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According to an RTC official, minority contract specialists discussed this
issue at their April 1991 quarterly meeting. The discussion resulted in
an agreement that the technical bonus should be applied to all MwOB bids
prior to determining the competitive range. However, no change had
been made to the existing guidance for applying the bonus points as of
July 26, 1991, and the recent series of proposed MWOB program direc-
tives do not address this issue. In commenting on a draft of this report,
RTC officials said training modules are now being provided to all con-
tracting staff in recognition of the inconsistent application of technical
bonus points.

MWOB Cost Advantage Is
Not Working as Intended

RTC's policy for enhancing the cost competitiveness of technically
capable MwoB contractors does not appear to be working as intended.
When evaluating the cost proposal of an MwoB firm, RTC applies the 3-
percent cost advantage only if the MWOB’s cost proposal falls within a 3-
percent variance range from the lowest cost proposal. The January 1990
interim guidelines for the MwoB program and RTC’s Asset Management
and Disposition Manual state that MwoBs should receive a price advan-
tage of up to 3 percent for competitively bid services, subject to a $2
million per annum ceiling for all contracts.

We reviewed 14 of 58 asset management contracts awarded before June
1991 at the 6 consolidated offices we visited. We found that four of the
consolidated offices had not applied the cost advantage to any MwOB
proposals in awarding the eight contracts we reviewed. Contract special-
ists said that the “up to 3-percent” adjustment had not been applied
because most of the MWOBS’ cost proposals that were not already the
lowest were not within the required 3-percent of the lowest bidder. RTC
is allowed to spend up to $2 million per year to lower MWOB cost pro-
posals in order to help them win contracts. In over a year and a half, rRTC
has used $256,315 of the $4 million allotted for the 2-year period.

Some of the regional and consolidated office minority contract special-
ists we spoke to suggested that the cost advantage should be raised, per-
haps to 5 percent, to help the competitive status of MWOBs. RTC’s April
1991 draft final MwOB contracting program policy proposed increasing
the cost advantage to 5 percent of the lowest cost proposal. However,
since RTC has not yet received a legal opinion from the Department of
Justice on the use of racial, ethnic, and gender preferences, the policy
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has not yet been changed. We believe rTC should review this MwoB con-
tracting feature to determine whether the proposed increase to 5 per-
cent would result in the cost advantage achieving its intent of increasing
MWOB competitiveness.

Conclusions

The lack of comprehensive program guidance and oversight, combined
with inadequate staff at RTC headquarters, regional, and consolidated
offices resulted in a slow start for the MWOB program as well as inconsis-
tent implementation of MWOB program provisions. For example, during
the preaward contract phase, RTC field office minority contract special-
ists did not always verify the self-certification of MwoBs. When such
reviews were done, they were often done inconsistently among offices.

In addition, MwoB technical bonus points were being applied inconsis-
tently, thereby precluding some MwoBs from final consideration for con-
tracts. Also, the cost advantage was not being applied because Mmwos
contractors’ cost proposals were generally not within the required 3 per-
cent of the lowest bid. This situation suggests that the MwoB program’s
technical bonus and cost advantage features, as structured, may not be
meeting the objective of increasing the competitiveness of MWOBs in the
asset management contracting area.

RTC has taken several positive steps by proposing a series of directives
that could improve implementation of the MwoB program. Under the pro-
posed directives, regional and consolidated offices will have more
employees to implement the MwoB program. However, oversight efforts
may still fall short of ensuring that the program is uniformly imple-
mented by the field offices because the directives do not provide for (1)
additional mwon staff in headquarters or (2) procedures for nationwide
oversight to ensure uniform implementation of the MwoB program.

Recommendations

To improve the effectiveness of the MWOB program, we recommend that
the Executive Director of RTC

assess the adequacy of staff assigned to the MWOB program in
headquarters;

provide the necessary oversight structure to ensure that the recently
proposed MWOB status verification procedures, as well as other aspects
of the program, are consistently implemented,;

determine at what stage during the contract evaluation process tech-
nical bonus points should be applied for MWOB asset management firms
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Agency Comments and
Our Evaluation

and issue guidance to the consolidated offices to consistently implement
that policy; and

review the cost advantage feature and determine whether the proposed
“up to 5 percent” is sufficient to enhance the ability of MwoBs to effec-
tively compete for RTC asset management contracts.

In commenting on a draft of this report, RTC officials generally agreed
with the findings and recommendations. However, they said that RTC
recently started many initiatives to improve the MWOB program and
enhance opportunities for MwoBs that are not discussed in this report.
They said, for example, that RTC has initiated a pilot program to create
smaller portfolios, with assets totalling $50 million or less, that are more
geographically concentrated. The objective of this effort is to increase
the opportunity for MwoBs to win RTC asset management contracts.

rRTC officials also said they have undertaken initiatives related to out-
reach activities aimed at registering more MwoBs. Since our report
focuses on the contracting process, these outreach initiatives were
outside the scope of our work. Nevertheless, we recognize the impor-
tance of outreach activities in focusing the attention of MwoBs on con-
tracting opportunities available in RTC.

Additionally, the officials said that the draft of this report did not men-
tion that the Federal Deposit Insurance Corporation’s Office of Equal
Opportunity oversees RTC’'s Minority Outreach Program from an
organizationwide perspective. Its oversight, they explained, includes
statistical analysis, preparing statistical reports for RTC top management
and Congress, and participating in outreach activities. Although this
may constitute oversight in a broad sense, our work focused on over-
sight as it related to program implementation at the field office level.

Other technical changes have been made to the report in response to
RTC’'S comments.

We will send copies of this report to the Chairman and Executive
Director of RTC and the President of the RTC Oversight Board. We will
also provide copies to other parties upon request.

This report was prepared under the direction of Gaston L. Gianni, Asso-
ciate Director, Federal Management Issues. Other major contributors to
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this report are listed in appendix III. If you have any questions about
this report, please call me on (202) 275-8387.

Sincerely yours,

J. William Gadsby
Director, Federal
Management Issues
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Appendix I

Objectives, Scope, and Methodology

Our objectives were to evaluate (1) the assignment of resources to the
MWOB program and (2) the implementation of MwoB program contracting
procedures in the field, including certification of MwoB firms and award
of technical bonus points and the cost advantage. In addition, we were
asked to determine whether contractors were adhering to RTC’s guidance
on hiring MwoB subcontractors to the maximum extent possible. We were
unable to do this because information on subcontractors was not avail-
able because of the recent award of most asset management contracts.

To meet our objectives, we reviewed and assessed the policies and
processes that RTC is using to include MwoBs in asset management con-
tracting opportunities. We obtained organization charts indicating the
number of staff dedicated to the Mmwon program at all levels of the organ-
ization. Also, we reviewed and documented RTC’s integration of the MwoB
program into its contracting procedures, which included certification of
MwOBs and application of bonus points and the cost advantage.

We did work at rTC headquarters, 3 of 4 regional offices, and 6 of 14
consolidated offices. These offices were selected on the basis of geo-
graphic location, diversity in MwWOB programs, and concentration of MwoB
contractors. We visited the Southwest Regional Office and its three field
locations in Dallas, San Antonio, and Houston, Tex.; the Eastern
Regional Office and two of its field locations in Atlanta and Tampa; and
the Western Regional Office and one of its field locations in Denver.

During our visits, we interviewed numerous RTC contracting and policy-
making officials involved in MwoB efforts. We documented selection and
engagement contracting procedures used at each field office. We ran-
domly selected and reviewed 14 of 58 asset management contracts
awarded before June 1991 at the six offices we visited to document
selection and engagement procedures used. We interviewed the minority
contract specialist at each regional and consolidated office visited and
documented their MwoB outreach efforts. Finally, we maintained contact
with officials from the r1c Oversight Board to keep abreast of the most
recent policy initiatives related to the January 1990 interim MwOB pro-
gram guidelines.

We did our work between March and July 1991 in accordance with gen-
erally accepted government auditing standards.
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MWOB Participation in RTC
Contracting Process

Table II.1: MWOBS’ Participation in RTC Contracting Process as of September 6, 1991

Percent of minority Percent of Percent of

firms (men & women firms men firms
» ~ women) (nonminority) (nonminority) Total
Registrations S 12%;7‘74“7‘14% 74% 73,112
Solicitations S 9 - B 16 o 75 146,355
Proposals S ;,8‘,; 15 77 93214
Awards - 7 T »11“_7“__«7_«_7 76 33,5_5:1
Estimated fees 7 14 79 $1.22

2Dollars in billions.
Source: RTC Contractor Activity Reporting System.

]
Table 11.2: MWOBS’ Participation in RTC Asset Management Contracting Process as of September 6, 1991

Percent of minority Percent of Percent of

firms (men & women firms men firms
- wgr‘r]_gp»)” o (nonminority) (nonminoritx) Total
Jegistrations - 12_% 17% ‘71‘i/o i _*1_8“2‘2_9
Jolicitations - o 15v A_‘JQ___W B 66 9,164
droposals 7 - ez R 66 2436
A\wards ‘ o - 12A 26 62 o 148
stimated fees 10 22 68 $51082

2Dollars in millions
Source: RTC Contractor Activity Reporting System.
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Major Contributors to This Report

Leroy M. Fykes, Assistant Director, Federal Management Issues
General Government Tammy R. Conquest, Adviser
Division, Maria Edelstein, Adviser

Washington, D.C.

. . Jeanne Barger, Regional Management Representative
Dallas Reg10nal Of fice Enrique E. Olivares, Evaluator-in-Charge

Gary Glasscock, Site Senior
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