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DIGEST:

1. Where small business size protest is received 1-1/2 hours

after award made on bid opening date, last day of fiscal

year, ternination of contract is recommended, since SBA sub-
sequently sustained protest; contracting officer has indicated
that procureinent would have been referred to SBA under standard
operating precedure if received before award; and contracting
officer exceedad authority in that ASPR § 1-703(b)(5) precludes
sn21l business set-aside award prior to expiration of 5 working
days after bid opening in absence of urgency determination,

2, Bid vwhich contzined $3,000 certified check, instead of 20-percent
bid guaranty of $106,092 bid, was properly rejected, since
failure to submit suificient bid bond renders bid nonresponsive.

Coronis Cavpzentry Co., Inc., has prctested the award of a
contract under invitation for bids (I¥3) No. DART31-75-B-00°1 by
the United States Army, Fort Devens, lassachusetts, for the inztalla-
tion of vinyl acbestoes flooring in 41 buildings., The IFB vas a
100-percent emall business sct-aside and Coronis contends that the
avard was made to other than a small businecs and that it is the low

responsive, resporsitle bidder, .

The bid opening was June 30, 1975, =zt 2:30 p.m. At that time,
- : the following bids were opcenod:

Mari & Sons Flcoring Co. ‘ $102,891
Cut-Rzte Tloor Ccvering, Inc. 106,092
B.F.}., Construction Corporation 112,742
Coronis Carpentry Co. 148,484
Bromley Contracting Co., Inc. 198,843
Thomas Construction Corp. 205,372

At 4:15 p.m. on June 30, 1975, avard was made to Mari. At
5:47 p.n. on the same day, Corcnis protested the size status of
Mari and H.F.M. to the contracting officer. The contracting officer
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treated the protest as one faolling under the provisions of the
Armed Services Procurement Regulation (ASPR)Y § 1-703(b) (1) (c) (1974 ed.)
and handled it accordingly. ASPR § 1-703(b) (1)(c) reads as follows:

"(c) Action on Protests Received After Award -

A protest received by a contracting officer after
awvard of a centract shzll be forvarded to the Small
Business Adninistration district office serving the
area in which the protested concern is located with

a notation thureon that award has been made. The
protestant shall be notified that award has been nade
and that his protest hes been forwarded to SBA for its
consideration in future actioms." '

On July 23, 1973, the SBA Regional Office, Boston, Massachusctts,
found that Mari wes “other then a emall business" because it had
failed to respend to the request for information from SEA and to
establich itsclf as a small busiaess.
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order and prelicinary injunction ageainst further performonce undo]
the contract., Ve have been advised by the Army that as of Cctober 24,
1975, the instsllation of flooring had been corpleted by Mari in

22 buildings end was partially finished in 3 buildings. On that date,
the court iss:ed a p 1in’narv 1n3cht1on enjoining Mari from starting
work in any more bui ngs, but allcwing it to finish in these
buildings where the work has commenced.
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The court noted in its order that a pro*est currently wes
beforc our Office and stated that our decision on the protest would
be accorded considerzble weight in the ultimete disposition of the
case. Ordinzrily, our Office w*lT not render a decision en the merits
of a protest uhere the matter is before a court of cempetent jurisdic-
tion. However, this practice is subject to the cxcepticn that we
will render & decision where the court expresses an interest in receiv-
ing our decision. 52 Comp. Gen. 706 (1973) and Descomp, Inc.,
53 Comp. Cen. 522 (1%74), 74~1 CPD 44. Therefore, wve will consider
the pretest on the merits.,
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Initially, Coronis protecte the decision of the contracting
officer that its size protest against Mari was untimely. ASPR
§ 1-703(b) (1) states that any bidder may question the small businecs
status of the appareantly successful bidder by filing a written
protest with the contracting officer within 5 working days following
bid opening. Coronis contends that it filed an oral size protest
with the contracting officer at bid opening and that this protest
was followed by the ebove-mentioned written protest received an
hour znd a half after the award tv Mari. The filing of the ore
protest is disputed by the contracting officer. lowever, this factusl
disagreencnt necd not be resclved because even if Ceronis did file
an oral protest, it is without effect because ASPR § 1-703(b) (1) requires
that the protest be in writing. E. 1. Morrill Cermpany, B-181778,
October 17, 1974, 74~2 CPD 213.

- The above netwithstending, Corenis further argues that it
written protest was rveceived within 5 days of bid opening end es
the contracting oificer dicd not make the reguired written finding

(- that award must bz made without delay to protect the public interest
" under ASTR § 1-703(b)(5) (1974 ed.), the contract cculd not be awvarded

rior to the expiration of the 5-dev £iling period, and therefore,
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ts protest must be considercd timely

ASPR § 1-703(b}(5) reads, in part, as fcllows:

"(5) fvard cof Set-iszide Procurements.
Except ze provided in 3-508.1 or when the con-
tracting officer deternines in writing that sward
must be mzde without delzay to protect the prhlic

- ---interest,-zward-will -net-be made prior-to () — — ——— -

procurements placed through smell business restricted
advertising, % * #U

A review of the record before cur Office shows that the contracting
officer did rot make the written determination as required above at
the tine of award.
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¥hile the Army has stated, in its report to our Office on the
protest, that the award had to be mada without delay to protect the
public interest in order to avoid losing the fiscal year funds involved,
the contracting officer's report indicates that if the size protest
had been received before award no urgency determination would linve
been made. 1In that regard, the contractin: officer's renort stated,
“if such a [size standard] protest had been received, the Procurement
Division would have followed its standard operating proccdure of
referring the procurement to the Small Business Alministratioa."
This statement, wec believe, negates the claim of urgency.

As ASPR § 1-703(b)(5) is specific and mandctory that, in the
absence of an urgency determination "award will not be made" prior
to 5 working days after bid opening, the contracting officer exceaded
his authority in making an award prior to the expiration of the
required pevied. Further, the size protest by Corcnis was nade
within a few hours after bid opening and was sustainced thereafter
by SBA. Althoush the Army contends the sizc protest is untirely
based upcen ASPR § 1- 70?(b)(l)(c), vc balieve that provision rcasonably
conternlates a situation where the avard has heen nzde in accovdance
with, and net in diercgard of, ASPR § 1-703(L)(3). 1In that reguerd, it
is un**rstood that the SBA considered the size protest to bear upoen
the immediate IFB3 rather than being restricted to future procurements,
Acco;ulngly, it is recommenued theat the contract with lari be terminated,
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Another point of protest raised by Coronis is the nenrosponsiveness
of the $106,092 bid of Cut-Rate, the second low bidder., The IFB in
paregrzph 13 required that bid bond of 20 perceat of the bid price
or $3,007,000, vhichever was less, be submitted with the bid,

— Frenty—poreent ol theCut=Rate bid is $21,7I18.20. Tuf-Raéte stbmitted
a $3,000 certified check with the bid because it cleims that it nisread
the $3,000,000 figure as $3,000. Vhile the submissicn of the $3,000

aisreading of the IR,
tha

check mav have been caused by an inadvertent

there is still for application the principle that the failure to
comply with the bid puaranty provisions requires the rejection of the
bid as nonresponsive and the failure may not bz waived as a2 ninor
inforrmality. E. Sprague, Batavia, Tnc., B-183032, April 2, 1975,
75-1 CPD 194,

Finally, as regards the third low bidder, H.F.M. Construction
Coporation, Coronis filed a size protest against that firm with the
contracting officer at the same time that the size protest against
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Mari was filed. On July 23, 1975, the SBA Boston Regional Office

ruled that H.F.M. wes other than small for the purposes of this
procurement for failing to submit information nccessary to establish
its srall business status, Wihile subsequently, on August 25, 1975,

SPA ruled thot H.F.M, vas a small business basaed on information the

firm submitted after the July 23 determination, this ruling specifically
stated that it was for use in futuire procurarerts and did not rescind
the prior determinatien under IFB DAKF31-75-3-0091, Therefore,

H.F.M. is ineligible for award under this solicitation.

Since Coronis would be next in line for award, our Office would
have no objectiom if it is awarded the remaining requirements under
the solicitation provided its bid is otherwis: acceptable.
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