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This publication is one in a series of monthly 
pamphlets entitled "Digests of Unpublished Decisions of 
the Comptroller General of the United States" which have 
been published since the establishment of the General 
Accounting Office by the Budget and Accounting Act, 
1921. A disbursing or certifying official or the head 
of an‘agency may request a decision from the Comptroller 
General pursuant to 31 U.S. Code § 3529 (formerly 3f 
U.S.C. SS 74 and 82d). Decisions in connection with 
claims are issued in accordance with 31 U.S. Code 5 3702 
(formerly 31 U.S.C. § 71). Decisions on the validity of 
contract awards are rendered pursuant to the Competition 
in Contracting Act, 98 pub. L. 369, July 18, 1984. 

Decisions in this pamphlet are presented in digest 
form and represent approximately 90 percent of the total 
numkr of decisions rendered annually. Full text of 
these decisions are available through the circulation of 
individual copies and should be cited by the appropriate 
file n-r and date, e.g., B-219654, Sept. 30, 1986. 

The remaining 10 percent of decisions rendered are 
published in full text. Copies of these decisions are 
available through the circulation of individual copies, 
the issuance of monthly pamphlets and annual volumes. 
Decisions appearing in these volumes should be cited by 
volume, page number and year issued, e.g., 65 @np. Gen. 
624 (1986). 



Telephone research service regarding Comptroller 
General decisions: (202) 275-5028 

Information on pending decisions: (202) 275-5436 

Copies of decisions: (202) 275-6241 

Copies of GAO publications: (202) 275-6241 

Request to be placed on mailing lists for GAO 
Publications (202) 275-4501 

Questions regarding this publication - 275-5742 
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widget- B-232827 Oct. 19, 1988 
Miscellaneousre~~ 

T deposit 

Concerning the possible application of 40 U.S.C. § 485a 
to the sale of wastepaper, at one time this statute did 
apply to such a sale, permitting agencies to deduct and 
retain the direct costs thereof from the gross proceeds. 
See, e.g., 5 Ccmp. Gen. 680 (1926). However, section 
m(a) of the Federal Property and Administrative 
Services of 1949, 40 U.S.C. 5 485(a), and the General 
Services Administration regulations issued pursuant 
thereto, 41 C.F.R. S 101-45.307, take precedence over 40 
U.S.C. 5 485a. They require that all sale proceeds are 
to be deposited into the Treasury as .miscellaneous 
receipts. .Thus, no reimbursement for any wastepaper 
recovery and sale costs is currently available. 
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< CMLIANP- 

CIVILIAN- B-230685 Oct. 6, 1988 
Chqensation 

Boardmembers 

Federal Retirement Thrift Investment Board members may 
be paid for a full day while on Board business 
regardless of the hours worked since the enabling 
statute does not provide for any other terms of 
reimbursement except for the daily rate of basic pay for 
grade GS-18 of the General Schedule. 

CMIXANV 
Rdocatian 

-1d goods 
!Shipnent 

B-231120 Oct. 6, 1988 

An employee, who was appointed to a manpower shortage 
position, claims reimbursement for the cost of excess 
insurance obtained by him incident to the movement of 
household goods. He argues that the law and regulations 
limiting reimbursement entitlement do not apply since he 
was a non-citizen, non-federal employee when the 
situation arose. The claim is denied since the 
regulations authorizing the shipment of household goods 
specifically provide that the cost of excess insurance 
obtained by an employee will be borne by the employee. 

B-l 



CMLIAN- 
Clmpmsation 

l?k?-ldeath 

t 

B-228750 Oct. 7, 1988 = ' 

In cases of conflicting claims for the unpaid 
cxnpensation of a deceased employee, we generally 
require either evidence sufficient to allow one claim 
and deny all others or a judicial determination by a 
court of competent jurisdiction establishing 
entitlement. Since this case presents several legal and 
factual conflicts on the written record, we believe that 
it would be better for a court of competent 
jurisdiction to resolve it. 

C~PERSONNEL 
Capnsation 

overpayments 
Errordetection 

Debt collection 
Waiver 

J3-229294 Oct. 7, 1988 

An employee's indebtedness for nonpayment of Federal 
Employees Group Life Insurance premiums is waived under 
the provisions of 5 U.S.C. 5 5584 (Supp. IV 1986),, where 
the individual is without fault and recovery would be 
against equity and good conscience. The indebtedness 
and subsequent overpayment occurred when the employee 
was retroactively granted life insurance coverage by the 
Office of Personnel Management. 

B-2 



lCNlcEIAN- 
BVel 

Perdiem 
Eligibility 

lO-hmrrule 
Ekeqtions 

8-229473 Oct. 7, 1988 

The Department of Labor is correct in applying Federal 
Travel Regulations para. l-7.5b(l)(b), which prohibits 
per diem payments to employees who work a non-standard 
workday unless the travel period is at least 2 hours 
longer than the employees' workday, to mine inspectors 
who work a "first 40-hour workweek." The regulation is 
intended to be applied to variable or flexible workdays 
regardless of the number of hours worked, or whether 
scheduled or nonscheduled, as well as to compressed 
workday schedules. Since in this case the employees' 
travel from the time they leave home or office until 
they return is hours of employment for which they 
receive regular, overtime, or premium pay depending cn 
the specific situation, any expenses they incur during 
travel on short or long days are expenses employees 
would normally incur, would seem to average out over a 
number of days, and are not necessarily incident to the 
travel status. 

Cm- %230903 Oct. 7, 1988 
Cbqfmsation 

Owerpymmts 
Ekrordetection 

Ikbtcolkction 
Waiver 

The Department of the Navy is advised that it is not 
precluded from considering Federal Insurance 
Contributions Act (FICA) salary underdeductions which 
aggregate less than $500 in amount for waiver under the 
provisions of 5 U.S.C. S 5584 (1982). The corresponding 
overpayment of wages is subject to waiver. 

B-3 



CZVILIMPERSUJNEL B-231477 Oct. 7, 198i ' 
r&zwesofAbsenrxt 

Sick leawe 
Q"se? Acbumstrative discretion 

Employee who was away frcxn work in order to provide 
blood support, as needed, during his son's illness, 
claims sick leave should be granted instead of the 
annual leave actually granted by the agency. IQnployee's 
claim to restore his annual leave balance with unused 
sick leave is disallowed since agency did not abuse its 
discretion in grantirq sick leave only for those days 
when employee was actually donating blood or undergoing 
tests. 

1. 

c--- B-227469 Oct. 17, 1988 
IM.ocation 

TIFavelexpe- 
-r-s 

Household goods transportation expenses for a new 
appointee to the federal service are authorized by law 
and the Federal Travel Regulations to persons appointed 
to positions which have been designated as manpower- 
shortage positions. The fact that agency officials 
erroneously authorized reimbursement of expenses for an 
appointee to a position which was not designated a 
manpower-shortage position provides no basis for payment 
since a payment hot authorized by statute or regulation 
will not form the basis for estoppel against the 
govemnent. Claim is not appropriate for reporting to 
the Congress under the Meritorious Claims Act, 31 U.S.C. 
S 3702(d), since it does not contain equities of unusual 
nature. 

B-4 



B-228878 Oct. 21, 1988 (zImxAN- 
Rlelocaticm 

Znt 
Eligibility 

PWsanal convenience 

Employee transferred laterally to the sama position and 
grade he held previously is properly denied 
reimbursement for relocation expenses where the position 
to which he transferred had no further promotion 
potential as such a move is primarily for the benefit 
and convenience of the employee. 

CIVIIBWW B-229180 Oct. 25, 1988 
Travel 

Fmnamntdutystations 
Zkbalsubsistemeexpenses 

Prohibition 

An employee on extended temporary duty who returns to 
his permanent station is not entitled to per diem at his 
permanent station. Reimbursement for return travel 
expenses may be made only if he submits proper proof 
that he was requested to return for official business. 

B-5 



' B-226755 Oct. 26, 1988 C-PERSONNEL 
l&&cation 

'~bldgoods 
Weight restrictions 

Exenptions 
Ckneral/administrati~ ax&s 

If the agency can make certifications required by the 
Federal Travel Regulations, the agency may make an 
allowance for shipment of employee's professional books 
as an administrative expense, and their weight need not 
be applied against his household goods weight allowance. 

CIVILIAN-. 
lMocation 

-1d goods 
Weight restrictions 

1 Liability 
Waiver 

A Veterans Administration employee's household goods 
shipment made in connection with a permanent change of 
duty station exceeded his weight allowances by 
4,820 pounds. As is standard government practice under 
the Government Bill of Lading system, the agency paid 
the carrier's bill and requests reimbursement fram the 
employee for the excess weight costs--$2,362.60 in this 
case. Because this is standard, long-standing practice 
no "error" has been made; therefore, no waiver may be 
granted under statute allowing waiver of debts arising 
out of "erroneous payments." 

B-6 



CIVILIAN- -228650 Oct. 26, 1988 
Caqensatian 

&truwtivecafpnsatian 
Semicecredits 

If adequate documentation is provided, the Secretary of 
State may retroactively designate Juba, Sudan, as an 
unhealthful post in order to allow an employee to 
receive extra service credit for retirement purposes 
since the post was not considered previously for such 
designation due to administrative error. 

CMLIAN- S-210244 Oct. 27, 1988 
~location 

Temporaryw= 
ktualsubdstemeexpmes 

Ikpendents 
Eligibility 

Subsistence expenses of wife of U.S. Customs Service 
employee being transferred to Rome, Italy, are not 
payable where wife attended language classes along with 
the employee at a temporary duty station in Rosslyn, 
Virginia, and the expense of her tuition was borne by 
the government. Employee claims that even with paying 
her subsistence expenses the government would still be 
saving money since, had she not attended the classes she 
would have had to establish temporary quarters in Rome 
and the government would have been liable for the 
maintenance of two temporary households. The fact that 
a course of action saves the government money does not 
serve to create an entitlement not authorized by law. 
Without authority, of which none has been found, the 
payment may not be made. 

B-7 
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CIVILIIW~ B-229164 Oct. 27, 1988' ' 
TVZSR?l 

-cm ! 
Ferdiem rates 

Anumtdetermination 

Notwithstanding erroneous inform ation regarding 
applicable per diem  rates for extended tem porary duty 
for training given to employees of the Departm ent of the 
Army, they are lim ited to the per diem  rate provided by 
the Joint T ravel Regulations. 

CIVILIAN- B-230905 Oct. 27, 1988 
Caqensation 

Ove~nts 
Enmrdetection 

Debtcdlection 
Waiver 

Waiver under 5 U.S.C. § 5584 (1982) is not appropriate 
to the extent that an employee continues to accept 
erroneous paym ents after receiving actual notice of the 
error. 

B -8 
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* c& PEsawEz 
~location 

-1d goods 
Weight restrictions 

Liability 
Waiver 

B-231140 Oct. 27, 1988 

A federal employee who was transferred fram Washington, 
D.C., to San Diego, California, had her household goods 
transported in two separate shipments. Under the 
Federal Travel Regulations the total amount allowable by 
the government cannot exceed the cost of a one-lot 
shipment, and employees are personally responsible for 
the excess transportation costs. The fact that the 
employee in this case may not have been aware that she 
would be liable for the excess costs does not serve to 
increase her entitlement. 

A long-standing practice of the government in arranging 
transportation of transferred federal employees' 
household goods is for the employing agency to contract 
with commercial carriers using government bills of 
lading. Upon completion of the shipment the agency pays 
the carrier and collects any excess charges fran the 
employee for exceeding the authorized weight allowance 
or for extra services. Employees' resulting debts 
generally do not arise out of "erroneous" payments, and 
therefore are not subject to consideration under the 
waiver statute, 5 U.S.C. S 5584. While there are some 
limited exceptions where the excess charges resulted 
from government error, such as erroneous orders, where 
no such error is shown an employee's debt resulting from 
extra charges incurred for the transportation of her 
household goods in two separate shipments cannot be 
considered for waiver. 

B-9 



-- B-2293724.M. Oct. 5, 1988 
Travel 

Advances 
mwnts 

Debt collection 
WAVCC 

A military member was authorized a travel advance of 
$1,117.02 of which $135.33 covered mileage for his 
second privately owned vehicle driven by his wife to his 
new duty station. The overpayment of the travel advance 
may be waived because mileage expenses were incurred in 
detrimental reliance on erroneous travel orders and 
there was no fraud, misrepresentation, fault or lack of 
good faith by the military member. Further, his other 
legitimate expenses did not equal the amount of the 
advance and he was not otherwise indebted to the 
government for any portion of the advance. 

IJlnnAmm 
TrZREl 

Perdiem 
Eligibility 

B-227783 Oct. 7, 1988 

Member of the Army Reserve is not entitled to per diem 
for active duty for training when he changes his 
residence to the same location as his duty station prior 
to receiving active duty orders. 

C-l 



-pERsoNNEL 
TJ%7t?l 

(3?erseastravel 
Bptandents 

TraveleIr&lenses 
Mmbmsemnt 

4 1 

B-227280 Oct. 14, 1988 

ElILmmYpERFsoNNEL 
Travel 

Overseas travel 
Travel expenses 

Reimbursement 
Eligibility . 

A Marine Corps Warrant Officer was issued permanent 
change-of-station orders from Hawaii to Okinawa via two 
temporary duty stations in the United States. The 
member's comnand-sponsored dependents were residing in 
the Z&public of the Philippines on the date his orders 
were issued, and, after 19 days leave, they accompanied 
him at his personal expense to the United States. The 
member is not entitled to reimbursement for the travel 
of his dependents nor for his leave travel to the 
Philippines since neither was authorized by the 
regulations in effect at that time. 

MILITARY- 
Travel 

overseastravel 
lhpendents 

Travelexpenses 
Rehbursemnt 

A Marine Corps Warrant Officer, whose dependents 
accompanied him at his personal expense to his two 
temporary duty stations in the United States to attend 
training courses prior to a second consecutive overseas 
tour, is not entitled to transportation of the 
dependents at government expense. The course of 
instruction at each of the schools was less than 20 
weeks duration, and the applicable regulations exclude 
such entitlement under these circumstances. 

c-2 



Travel 
oue~travlel 

mwelexpe~ 
I&mbwswnt 

Eligibility 

B-227280 C031.t 
Oct. 14, 1988 

A Marine Corps Warrant Officer, whose c ormnand-sponsored 
dependents had established a residence in the 
Philippines prior to receipt of his permanent change-of- 
station orders, is limited to travel and transportation 
allowances from this location (Philippines) to the new 
permanent station (Okinawa) not to exceed the 
entitlement from the old permanent station (Hawaii) to 
the new station (Okinawa). Since he was issued a 
Government Transportation Request in error, he is 
indebted to the government for the difference between 
the cost expended for the travel of his dependents, 
less the estimated cost from Hawaii to Okinawa. 

lJ¶mmmYv 
l&WE?1 

Travelexpenses 
Aircarriers 

Liquidateddamages 
Gwmm3ntrights 

A Marine Corps Warrant Officer and his dependents were 
involuntarily forced to relinquish their seats on an 
airline flight. The officer must reimburse the 
government for the portion of the denied boarding 
compensation paid to him by the airline since such 
payments to a member or an employee traveling on 
official business belong to the government. 41 camp. 
Gen. 806 (1962). However, he may retain the portion of 
the denied boarding compensation pertaining to his 
dependents since their travel was of a personal nature 
and not official business. 

c-3 



EuLIlmY- B-190617.2 Oct. 17, 1988 * 
pa? 

Survivor benefits 
Annuities 

-t &termination / 
Based on our holding in Sarah E. 'IWeedy, B-226888, May / 
18, 1988., 67 Camp. Gen. -' which overruled our prior 
decision herein, we now hold that Sergeant Barker's 
widow is entitled to a full unreduced Survivor Benefit 
Plan annuity based on her marriage to Sergeant Baker, 
even though she was also entitled to receive Dependency 
and Indemnity Compensation from the Veterans 1 
Administration based on her first marriage to another 
service member. Her claim was timely filed and is' 
payable from the day following Sergeant Baker's death in 
1977 for the remainder of her unremarried lifetime. 

MIw- 
Rhcation 

Ham&old goods 
Shipment costs 

Waiver 

B-229335 Oct. 21, 1988 

The wife of a transferred Marine Corps Sergeant acting 
on his behalf received erroneous advice from the 
transportation management office that his maximum weight 
of household goods allowed to be shipped pursuant to 
permanent change of station had been increased, and she 
received written docwntation confirming the erroneous 
advice. Relying on this erroneous authorization, she 
shipped household effects that were 6,211 pounds in 
excess of the authorized weight allowance and incurred a 
debt of $5,002.53. Since the member's debt resulted 
frcm the erroneous authorization, the debt is considered 
to have arisen out of an erroneous payment and is 
subject to consideration under the waiver statute. The 
debt otherwise qualifies for waiver and, therefore, is 
waived. 

c-4 



f 
~Bs.ummYpERsoNNEL B-227504 Oct. 27, 1988 

Travel 
Actualsubsistenceexpenses 

Eligibility 

A military member ordered to active duty for training 
who receives travel orders specifying individual travel 
for himself but group travel for all other members of 
the Reserve unit is authorized to travel separately and 
be reimbursed his airplane fare from home of record ti 
the active duty for training site and return to home of 
record. 

I4ILITIIRYPESSaNEL 
TJBVel 

Perdiem 
Eligibility 

When military member receives permissive temporary duty 
orders, he may engage in travel primarily for his own 
benefit and may not receive travel expenses or per diem. 
Therefore me&r who traveled to Washington, D.C., to 
inquire about joining new Reserve unit has no 
entitlement to travel expenses or per diem since travel 
orders stated travel was for permissive temporary duty 
and purpose of travel was for member's benefit. 

Military member engaged in inactive duty for training at 
the headquarters of his Reserve unit does not receive a 
per diem. 

c-5 



IuLImRY- 
-Y 

Oiierpaymnts 
Errordetection 

Df%tcollectian 
Waiver 

l 

B-232219 Oct. 28, 1988 1 

A reemployed retired federal annuitant was erroneously 
informed that he could ba returned to federal employment 
at full federal salary, have his civil service annuity 
halted, and have his former military retired pay 
reinstated. Properly, however, he was entitled to his 
full civil service annuity but his federal salary should 
have been reduced by the amount of the annuity. His 
military retired pay could not be reinstated because he 
had waived it to qualify for the civil service annuity. 
Erroneously the agency failed to reduce his federal 
salary while the employee continued to receive his full 
annuity, but his military retired pay correctly was not 
reinstated. The employee recognized a problem, knew 
that he was being overpaid and tried to have it 
corrected, but spent the overpayment of $25,900.40. 
Because the employee was erroneously advised he would be 
entitled to military retired pay, waiver of the amount 
of the debt equal to the expected retired pay, 
$9,758.55, is appropriate. However, since he clearly 
knew he was being overpaid, waiver may not be granted 
for the remainder of the debt, $16,141.85. 
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B-229926.5; B-229926.6 
Cmpetitive Negotiation Oct. 3, 1988 

Discussicn 88-2 CJ?D 306 

Criteria 

Protest that agency failed to hold meaningful 
discussions is without merit where agency sent protester 
questions sufficient to lead protester into areas of 
deficiency, protester was given an opportunity to revise 
its proposal, and subsequent changes in government cost 
estimate did not change the substance of the 
deficiencies. 

zhe Negotiation 

Co6trealisn 
Evaluation 

Ackninistrative disfzetion 

Contracting agency's cost realism analysis involves the 
exercise of informed judgment, and the General 
Accounting Office will not question such an analysis 
unless it clearly lacks a reasonable basis. Reasonable 
basis is provided by determination that awardee's costs 
were analyzed based on work to be performed, independent 
government estimate, and other proposals subnitted. 

D-2 
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B-229926.5; B-229926.6 Conit 
Caqetitive Negotiation Oct. 3, 1988 

Tkcbnical evaluation boards 
Bias allegation 

Allegation substantiation 
Evidence sufficiency 

General Accounting Office (GAO) will not object to the 
ccmposition of an agency's technical evaluation panel 
absent a showing of possible fraud, bad faith, or 
conflict of interest. Mere speculation as to possible 
bias does not carry the protester's burden of proof and 
GAO will not conduct an investigation to substantiate 
the protester's allegations. 

B+31772.2 Wt. 3, 1988 
88-2 CPD 307 

mop-s 
GM decisions 

Reconsideration 

Request for reconsideration of previous decision is 
denied where protester fails to demonstrate error of 
fact or law that muld warrant modification or reversal 
of prior decision. 

B-232148 Oct. 3, 1988 
l?aymfmt/Discharge 

Unauthorizedcontracts 
Quantummeruit/valebantdoctrine 

Company that towed and stored immobile government 
trailer that blocked the highway and constituted a 
safety hazard may be paid on guantum meruit basis 
because services performed in good faith conferred a 
benefit that was received and accepted by government. 
The government must limit payments to the extent of the 
benefit received from the services. 
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B id J?rotests 

=pnxsedu res  
G M  dec is ions  

Recons ide ra t ion  

B - 2 2 9 7 3 5 .3  O c t. 4 , 1 9 8 8  
88 -2  C P D  3 1 1  

Reques t fo r  recons idera tio n  is den ied  whe re  reques tin g  
pa r ty d isagrees  with pr ior  dec is ion o f Gene ra l  
A ccoun tin g  O ffice b u t does  n o t show er rors  o f fac t o r  
law or  inform a tio n  n o t prev ious ly  cons idered  th a t 
war ran ts reversa l  o r  m zdif ication. 

B - 2 3 0 1 7 1 .3 4  W t. 4 , 1 9 8 8  
S P e c h l F m m r e .m n t 88 -2  C P D  3 1 2  
M e th o d s /Categor ies  

Fede ra l supp lyschedu le  
O ffers  

Re jec t ian  
P rcpr iety 

Agency  proper ly  re jected o ffe r  fo r  Federa l  Supp l y  
S chedu le  con tract whe re  record  does  n o t d e m o n s trate th a t 
o ffe ro r  wou ld  m a e t m inim u m  sa les requ i remen t se t fo r th  
in  sol ic i tat ion a n d  agency 's d e te rm ina tio n  to  reject 
o ffe r  was  reasonab ly  based  u p o n  pas t sa les records  o f 
o ffe ro r . 

- B - 2 3 1 4 7 8 .2  O c t. 4 , 1 9 8 8  
B id  P rotests 88 -2  C P D  3 1 3  

@ O P m  
G A O  dec is ions  

Recons ide ra t ion  

Reques t fo r  recons idera tio n  th a t basical ly  on ly  
rei terates prev ious ly  re jected a r g u m e n ts does  n o t 
war ran t reversa l  o r  mod i f icat ion o f th e  pr ior  decis ion.  
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Bid Protests 
GM pxxedures 

Protestti.m?liness 
lO+ayrule‘ 

B-231597 Oct. 4, 1988 ' ' 
88-2 CPD 315 

A protest based upon information provided to the 
protester at a debriefing conference is untimely where 
the protest was filed in the General Accounting Office 
more than 10 working days after the conference. 

Administrative discretion 
cost/technical wadeoffs 

Ik&nkal superiority 

Contracting agency properly decided to award a cost- 
plus-fixed-fee contract to the offeror of the higher- 
rated, higher-cost proposal, where the solicitation 
emphasized that technical factors were more important 
than cost considerations, and the agency reasonably 
determined that the awardee's higher technical merit was 
worth the additional cost. 

B-231680 Oct. 4, 1988 
Bid Protests 88-2 CPD 316 

WPrcx=edures 
lhterested~arties 

Protester that cannot comply with requirement to supply 
brand name radio component is not an interested party to 
challenge other solicitation provisions. 
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bIKmEmm I+231680 CCPl't 

Specifications Qzt. 4, 1988 . . 
-needsStandards 

Cmptitive restrictions 
Allegation substantiation 

Evidence sufficiemy 

Agency's specification of particular radio ccanponent by 
part number and manufacturer (i.e., brand name) in 
request for proposals is not unduly restrictive of 
competition where: (1) the agency does not possess a 
technical data package for the component, (2) the cost 
of alternatives such as reverse engineering are 
inconsistent with the value of the requirement, and (3) 
only a limited number of the components are being 
procured since the ccmponent is due to be phased-out 
with the radios it supports. 

S231842 Oct. 4, 1988 
Bid Protests 88-2 CPD 317 

0-s 
ProtesttilIMsliness 

Apparent solicitation inpmprieties 

Protest of solicitation provision allowing for oral 
proposals concerns an alleged solicitation impropriety 
apparent on the face of the solicitation, and thus is 
untimely where filed after the closing date for 
proposals. 

axlgtiti~~rn 

Initial-offer awards 
Propriety 

Where no apparent mistake exists in an oral proposal, 
award to another offeror on the basis of its low initial 
proposal is unobjectionable. Post-award allegation of 
mistake by second low offeror does not warrant 
disturbing otherwise proper award. 
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B-231842 Can't 
CaqIetitive Negotiation Oct. 4, 1988 

Oral solicitation 
Propriety 

OdxactPhagement 
Contract adahistratian 

Default termination 
Resolicitation 

PlXCdXXS 

In reprocurement for replacement of unsafe and 
inadequate buildings after default by the original 
contractor, it was proper for agency to solicit oral 
proposals fran the next three lowest offerors in the 
original procurement, where there is no evidence that 
permitting oral proposals did not result in maximum 
practicable competition or generate lowest available 
price. 

B-231870 CM. 4, 1988 
Bid Protests 88-2 CPD 318 

Gmp-s 
3?mtesttimeliness 

lO-dayrule 

Protest filed rtore than 10 days after the protester was 
orally informed that its agency-level protest had been 
denied and the basis therefor is untimely; protester may 
not delay filing its protest until it has received, in 
writing, the agency decision with an enclosure of the 
General Accounting Office's Bid Protest Regulations, 
since a prospective contractor is charged with 
constructive knowledge of those regulations. 

l 
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l - B-231883.2: B-231884.2 

Bid Protests Oct. 4, 1988 
GAD p-s 88-2 CPD 319 

Interest&parties 
Directintereststandamb 

A protester is not an interested party where it is not 
in line for award after the addition of the Buy American 
Act evaluation factors even if its protest were 
sustained since the protester does not have the 
requisite direct economic interest in the contract award 
to be considered an interested party under the General 
Accounting Office's Bid Protest Regulations. 

!?och+comuic IWlicies 
Preferredproducts/services 

Domestic prodmts 
Interpretaticm 

Agency properly concluded that low offeror was not 
subject to evaluation under the Buy American Act where 
the evidence available shows that the item offered is 
manufactured in the United States. 

J+232028 Wt. 4, 1988 
Bid Protests 88-2 CPD 320 

w-s 
Protesttimeliness 

Apparent solicitation impmprieties 

Protest alleging apparent defects in a request for 
proposals is untimely where it was not filed prior to 
the closing date for receipt of initial proposals. 

D-7 



. 

B-232028 Oct. 4, 1988 . , 
Ccnpetitive Negotiation 88-2 CPD 320 

Offers 
EWaluatim 

lk&nkalvtability 

Agency determination to reject a proposal as technically 
unacceptable is proper where the proposal did not meet 
the solicitation requirement that offerors demonstrate 
that the equipment proposed had previously been used in 
a successful operation. 

Eb232520 Oct. 4, 1988 
Bid Protests 88-2 CPD 321 

Prematureallegation 
Ewure prcc-t 

Glmreview 

Where no solicitation has yet been issued, protest 
against anticipated procurement is premature and, 
therefore, not for consideration under Bid Protest 
Regulations. 

B-232749 CM. 4, 3988 
Bid Protests 88-2 CPD 322 

=es 
Cbpetition enhamement 

A protest that an awardee's product, while meeting the 
solicitation's specifications, is nonetheless of 
inferior quality, is essentially a protest that the 
specifications are not sufficiently restrictive to 
provide the level of quality required. Since the 
objective of the bid protest function is to insure full 
and open ccmpetition for government contracts, the 
General Accounting Office generally will not review a 
protest that has the explicit or implicit purpose of 
reducing competition. 

D-8 



. 

1 

B-232364 Ckt .  5, 1988 
NoIIcaopetitive Negotiaticn 88-2 CPJI ‘325 

c2xeract awards 
Solesources 

Justification 
l?referredpmdmts/services 

Soci~lkonauic pblicies 
J?mferredprcdmts/senAes 

AmricanIndians 

Proposed sole source award to qualified Indian 
contractor is permitted under the Buy Indian Act. 
E&cause the Buy Indian Act is a statutorily authorized 
procurement procedure , it is excepted from the "full and 
open competition" requirement of the Competition in 
Contracting Act. The Secretary of the Interior is 
granted broad discretion in purchasing the products of 
Indian industry in implementing the Buy Indian Act, and 
this discretion is not affected by provisions of the 
Federal Acquisition Regulation which pertain to small 
business set-asides. 

Fi-227006.2 Ckt. 6, 1988 
CcntratManagemnt 88-2 CPD 326 

Con-t Wistration 
subcones 

GWreview 

The award of a lower tier subcontract that is consistent 
with requirements of the prime contract is a matter to 
be considered by the contracting agency in the 
administration of its contract and not by the General 
Accounting Office as part of its bid protest function. 
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E+230914,2 Ckt. 6, 1988 
Cbntractor Qualification 88-2 CPD 327 

Bsponsibility 
contracting officer findings 

Affirmative detihtion 
GAloreview 

Allegation that offeror lacks integrity pertains to 
offeror's responsibility, and General Accounting Office 
will not review a contracting officer's affirmative 
determination of responsibility absent a showing of 
possible agency fraud or bad faith or the misapplication 
of definitive responsibility criteria contained in the 
solicitation. 

suc$Hkonanic Policies 
Iaborstarkkds 

supply contrzts 
Manufzturers/dealers 

Iktehtion 

Challenge of the legal status of an offeror as a regular 
dealer or manufacturer under the Walsh-Healey Act is for 
determination in the first instance by the prmuring 
agency, and is reviewable by the Small Business 
Administration (if a small business is involved) and the 
Secretary of Labor, not the General Accounting Office. 
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A I+231617 Wt. 6, 1988 
wial Prucummmt 88-2 CPD 328 - 
Methds/Categories 

Federalsupplyschedule 
Multiple aggregate- 

Propriew 

Protest against the issuance of a delivery order to a 
higher-priced multiple-award Federal Supply Schedule 
(FSS) contractor by protester with similar FSS contract 
is denied where contracting officer reasonably relied on 
information contained in the FSS listings which failed 
to include the protester as a potential source of supply 
for the equipment. 

B-231630 Oct. 6, 1988 
SociMc Policies 88-2 CPD 329 

Preferredprodmts/semices 
Ihmstic products 

Applicability 

Protest that agency improperly applied a domestic item 
restriction contained in an appropriation act is denied 
where the agency reasonably determined that the items 
being procured are within the coverage of the act 
because they are "clothing" and that an exception 
contained in the act does not apply because the items 
are not "chemical warfare protective~clothing." 

Bid Protests 
Pbotallegation 

CSOreview 

B-231643; Ib231643.2 
Oct. 6, 1988 
88-2 CPD 330 

Protest alleging awardee's nonccmpliance with minimum 
mandatory solicitation requirements is denied where the 
awardee's proposal substantially complied with the 
requirements in question and the agency properly 
evaluated the proposal. 
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B-231643: B-231643.2 Co& ' 
Caopetitive J!Jegotiation Oct. 6, 1988 

Offers 
Ebaluation 

Administrative discretion 

Since procuring officials enjoy a reasonable degree of 
discretion in evaluating proposals, the General 
Accounting Office will not disturb an evaluation where 
the record supports the conclusions reached and the 
evaluation is consistent with the criteria found in the 
solicitation. 

B-231644 Oct. 6, 1988 
Gnpetitive Negotiation 88-2 CPD 331 

Ikxpests for prqmsals 
JZvaluation criteria 

Fwxomel experience 

Where solicitation provides for the contractor to 
monitor employees and ensure that its employees meet the 
requirements of the solicitation, any contract awarded 
under the solicitation will not result in an illegal 
personal services contract. 

CcntractManagement 
CkWract administration 

GAoreview 

Allegation that contracting officer's technical 
representative, not contracting officer, is improperly 
approving and disapproving personnel changes under 
protesters current contract involves contract 
administration, and is not relevant to that person's 
role, if any, under contract not yet awarded pursuant to 
protested procurement. 
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h?2mmwm I%231644 Ccn't 

Socio%wnanic Policies Oct. 6, 1988 
Iaborslzdards 

Servicecontracts 
Wage rates 

GFO3xwiew 

Where the procuring agency establishes that Standard 
Form 98 was sent to the Department of Labor (DOL) in the 
proper form and DOL determined that there was no wage 
determination applicable to the prccurement, without any 
evidence the protester's contrary allegation is without 
merit. The accuracy of the wage determination is a 
matter for DOL, not the General Accounting Office. 

SociodkonaCc Fdicies 
Small business set-asides 

Use 
Justification 

Allegation that procuring agency improperly issued 
solicitation as a small business set-aside instead of a 
small disadvantaged business (SDB) set-aside is denied 
where under previous solicitation for requirement issued 
as a SDB set-aside the low offeror's price exceeded the' 
fair market price by more than 10 percent. 

Specifications 
Mininum needs standards 

Capkitive restrictions 
Allegation substantiaticm 

Evidence sufficiency 

Requirement that offerors provide signed letters of 
ccmmitment from proposed employees is not unreasonable 
where the solicitation lists personnel qualifications as 
an evaluation criteria and an offeror's proposed 
employees are integral to the contractor's performance 
under the contract. 
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B-231678 Oct. 6, 1988 
Bid J?mtests 88-2 CPD 332 

Gm p-s 
Interestedparties 

Direct interest standards 

Fourth low offeror and original manufacturer of item 
solicited by the procuring agency is not an interested 
party eligible to maintain the protest under General 
Accounting Office Bid Protest Regulations where offeror 
is not in line for the award. 

EF231736.2 Ckt. 6, 1988 
Bid Protests 88-2 CPD 333 

=procedures 
Protest timeliness 

Apparent solicitation inproprieties 

Protest against requirement to s&nit best and final 
offers with and without pricing for first article 
testing on FOB origin and FOB destination, filed after 
the next closing date for receipt of proposals is 
untimely and there is no basis for waiving our 
timeliness requirements. 

B-232756 CM. 6, 1988 
Bid Protests 88-2 CPD 334 

GAO pm3cedums 
Interested parties 

Protester is not an interested party eligible to protest 
agency's failure to reject other bids as nonresponsive 
for failure to include phase-in and transition plans, 
where second low bid did include these plans and thus 
would be selected for award even if the protest were 
sustained. 
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‘A I+232554 at. 7, 1988 
sOr=io-&ona& lblicies 88-2 CPD 335 

Smallbusimsses 
~tencycertificaticm 

Ektension 
Mninistrative discretion 

The granting of an additional extension to apply for a 
certificate of competency is a matter within the 
discretion of the contracting agency, with the 
government's interest in proceeding with the 
acquisition, not the offeror's interest in obtaining an 
extension, controlling. 

B-232756.2 Wt. 7.. 1988 
Socio+bnanic pblicies 88-2 CPD 336 

Smallbusinesses 
Size deteminaticm 

Pendirqpmtests 
can-t awards 

Contracting agency properly may make award after the 
Small Business Administration determines, in response to 
a size status protest, that the awardee is a small 
businks, even though an appeal of that determination is 
pending. 

Eb232841 Oct. 7, 1988 
Ck&ractor Qualification 

Licenses 
state/1ccal laws 

GAOreview 

A contractor's ccmpliance with a general state and local 
licensing requirement is a matter that must be resolved 
between the contractor and the state or local 
authorities, not by federal officials. 
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Bid Protests 
GAOprCCdUES 

GMI dmisions 
Reconsideraticm 

. 

W231473.3 C&t. 11, 1988* ' 

Request for reconsideration of previous decision is 
denied where request contains no statement of factual or 
legal errors warranting reversal but merely restates 
arguments made by the protester and considered 
previously by the General Accounting Office. 

B-232200 Wt. 11, 1988 
SocitHWmaaic Policies 88-2 CPD 338 

Suallbusiness set-asides 
USe 

Justificaticn 

Contracting officer's determination to set aside 50 
percent of procurement for small business is reasonable 
where it is supported by prior procurement history and 
an informal market survey. 

Bid Protests 
Moot allegation 

GRDreview 

B-232256; B-232257 
Oct. 11, 1988 
88-2 CPD 339 

Where contracting officer's rejection of low small 
bidder as nonresponsible without referring matter to 
Small Business Administration for certificate of 
ccmpetency consideration is cured by subsequent referral 
to SBA, protest is moot and need not be considered, as 
SBA has conclusive authority to determine matters of 
small business' responsibility. 
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- I+232338 ikt. 11, 1988 
Caqgetitive Negotiation 88-2 CPD 340 

Offers 
Latesuhuissim 

Acxxpm criteria 
Guuernmntmishandling 

Proposal delivered by Express Mail to agency mailroom 
8 or 9 hours before time established for receipt of 
proposals, but subsequently misrouted by agency 
mailrocm, properly is rejected as late where Express 
Mail package did not indicate solicitation number and 
time specified for receipt of proposals as required by 
solicitation. Thus, even if package was properly 
handled, it would have arrived late at location 
designated for receipt of proposals. Thus, agency's 
lack of expedited procedures for handling bids or 
proposals was not cause of parcel's late delivery. 

E+232505,2 Oct. 11, 1988 
Bid Protests 88-2 CPD 341 

=JprooedureS 
Pmtesttimf%liness . N-dayrule 

Protest filed n-me than 10 working days after protester 
knew or should have known the basis for its protest, 
cancellation of a solicitation, is untimely. 

B-232751 Ckt. 11, 1988 
Bid Protests 88-2 CPD 342 

WE===-= 
l?mtesttimel~ 

lo-dayrule 

Protest concerning proposed award of a contract on a 
sole-source basis is dismissed as untimely when filed 
mDre than 10 working days after protester knew or should 
have known basis of protest. 
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Bid Protests 
Moot allegation 

GAOreview 

B-231766 mt. 12, 1988 = ' 
88-2 CPD 343 

Protest that an award was made under a request for 
proposals on the basis of an improper price evaluation 
is dismissed as zademic when the agency determines that 
the solicitation was defective and takes the appropriate 
corrective action. 

B-231934 &t. 12, 1988 
SealedBidding 88-2 CPD 345 

-t-bid qming cancellatian 
Justification 

Mininum reeds standards 

Ccmpelling reason exists for cancellation of invitation 
for bids after opening where agency determines that 
so!l.icitation requirement for specially designed system 
should be changed to an "off-the-shelf" system to meet 
its minimum needs. 

B-232222 tbt. 12, 1988 
SealedBidding 88-2 CPD 346 

Bids 
l&sponsiemss 

Brand nau&equal specifications 
EQuivalentproducts 

Specifications 
Brand nan&equal specifications 

EQuivalentprodmts 
Acceptarm criteria 

Protester's bid was properly found to be nonresponsive 
to a brand name or equal invitation for bids where the 
protester's bid for an "equal" product failed to show 
through its descriptive literature that the offered 
product ccmplied with numerous salient characteristics 
specified in the solicitation. 



. 

24-232714 Wt. 12, 1988 

.  

SealedBidding 
Bid guarantees 

z;z- 
Liability restrictions 

A bid bond is defective when no penal sum has been 
inserted on the bond, either as a percentage of the bid 
anaount or as a fixed sum. 

B-232731 Wt. 12, 1988 
Bid Protests 

WP==dUr= 
Intezwkedparties 

A protester, who willingly permits its bid to expire, 
renders itself ineligible for award and, therefore, 
cannot be considered an interested party under the 
General Accounting Office's Bid Protest Regulations to 
maintain a protest that it was improperly found 
nonresponsible. 

B-233072 Oct. 12, 1988 
SealedBidditq 80-2 cm 347 

Bids 
I&sponsiweness 

Deterniinationtinreperiods~ 

The responsiveness of a bid may only be determined from 
the material which was available to the agency at bid 
opening. 
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B-233072 Con% 
Seal&Bidding Wt. 12, 1988 

Bids 
Msponsiveness 

small business set-asides 
Caopliame 

A bid on a total small business set-aside, indicating 
that not all end items to be furnished would be produced 
by small businesses, is nonresponsive because otherwise 
the bidder would be free to furnish supplies from a 
large business and therefore defeat the purpose of the 
set-aside. 

B-231504.2 CM. 13, 1988 
Bid Protests 88-2 CPD 348 

-prooedures 
GW decisions 

l3econsideratim 

Request for reconsideration is dismissed where argument 
raised by protester is one which could and should have 
been advanced in its original protest, as General 
Accounting Office's Bid Protest Regulations do not 
contemplate the unwarranted piecemeal development of 
protest issues. 
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B-231996 Oct. 13, 1988 
Bid Protests 88-2 CPD 349 

WE==--== 
Protesttim2liness 

Apparent solicitation inproprieties 

Protest challenging basis for contracting agency's 
decision to restrict competition to two sources is 
timely where filed prior to closing date for initial 
proposals since it concerns alleged solicitation 
impropriety. Although protester had expressed its 
concern earlier in letter to agency based on synopsis in 
Commerce Business Daily announcing decision to restrict 
ccanpetition, protest to General Accounting Office did 
not have to be filed within 10 days after agency's 
response to letter, since specific grounds for objecting 
to restriction were not apparent until the solicitation 
was issued. 

Specificatians . . 
-needsStandards 

Ckapetitive restrictions 
Justification 

Sufficiency 

Where item being procured is technically complex, 
critical ccmponent is being produced for the first time, 
and contracting agency requires delivery at earliest 
practicable date, agency reasonably may restrict 
caqetition to firms experienced with prior versions of 
the item based on determination that only such firms can 
be expected to prodme the item without undue risk of 
unacceptable performance. 
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B-232078 (2%. 13, 1988 
Bid protests 88-2 CPD 350 

0 p-s 
Protest timeliness 

Apparent solicitation impmprieties 

Protest against alleged apparent solicitation 
impropriety (failure to issue as a small business set- 
aside) must be filed prior to bid opening date. 

SealedBidding 
Invitations forbids 

Ihmmdmmts 
Ackrmwl~nt 

I&sponsiveness 

A bidder's failure to xknowledge a material amendment 
normally requires the rejection of the bid as 
nonresponsive. However, an amendment may be considered 
constructively acknowledged where the bid itself 
includes one of the essential items appearing only in 
the arrendrrent, such that the bid clearly indicates that 
the bidder received and agreed to the terms of the 
amendment. 

B-232242.2 (ht. 13, 1988 
Bid Pmtests 88-2 CPD 351 

GM3 p-s 
Protesttimeliness 

Apparent solicitation improprieties 

Basis of protest concerning a solicitation impropriety 
raised for first time after bid cpening is untimely and 
dismissed. 

D-2.2 



l 

B id pratests 
= -  

P m testtime l iness  
lO -dayru le  

B - 2 3 2 2 4 2 .2  C a n 't 
O c t. 1 3 , 1 9 8 8  

P ro tes t aga ins t S m a ll Bus iness  A d m inistrat ion's ( S B A )  
re fusa l  to  issue a  cert i f icate o f c o m p e tency  (CCC)  is 
u n tim e ly w h e n  n o t f i led in  Gene ra l  A ccoun tin g  O ffice 
wi th in 1 0  days  o f p ro tes te r 's receipt  o f n o tice frcxn S B A  
dec l in ing to  issue a  C O C . 

B - 2 3 1 5 4 7 .2  O c t. 1 4 ; 1 9 8 8  
B id  J?rotests 88 -2  C P D  3 5 2  

= -s  
In te ~ te d p a r ties  

P ro tes te r  is n o t in terested pa r ty e l ig ib le  to  p ro tes t 
cancel la t ion o f sol ic i tat ion whe re  p ro tes te r 's b id  unde r  
th e  sol ic i tat ion proper ly  was  re jected as  nonrespons ive , 
a n d  p ro tes te r  thus  wou ld  n o t have  b e e n  in  l ine fo r  awa rd  
h a d  th e  sol ic i tat ion n o t b e e n  cance led . 

S e a l e d B i d d i n g  
B ids 

Respons i vemss  
Descr ip t ive l i terature 

A b s e n c e  

W h e r e  "b rand  n a m e  or  equa l "  sol ic i tat ion requ i res  
submiss ion  o f desr ipt ive l i terature to  d e m o n s trate 
equa l i ty o f o the r  th a n  b rand  n a m e , a n d  b id  o f equa l  ite m  
inc ludes on ly  m a k e  a n d  m o d e l  numbe rs  fo r  th e  c o m p o n e n ts 
a n d  n o  descr ipt ive l i terature: th e  sol ic i tat ion 
specif ical ly requ i red  descr ipt ive l i terature: a n d  agency  
was  unab le  to  ascer ta in th a t th e  sal ient  charac terist ics 
we re  m e t wi thout it, b id  p roper ly  was  re jected as  
nonrespons ive . 
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B-231573.2; B-231574.2 
Socio-lQwnauic Policies Oct. 14, 1988 

Smallbusinesses 88-2 CPD 353 
Wsponsibility 

Cmptencycertificaticn 
GROreview 

General Accountiw Office will not review the Small 
Business Administration's (SBA) refusal to iSSUe a 
certificate of competency when the record does not 
support the protester's allegation that SBA refused to 
consider vital information bearing on the firm's 
responsibility. 

B-231815, et al. 
Bid J?rotests Oct. 14, 1988 

=procedur;es 88-2 CPD 354 
PJmtesttinE?1iness 

lo-dayrule 

Protest that another offer was submitted late and 
therefore should have been rejected is untimely where 
protester was aware of the basis for protest at least 3 
months before raising the issue. 

Issue concerning former agency employee's employment by 
ccmpany awarded contract is untimely when filed more 
than 10 working days after the protester should have 
been aware of the basis for protest. 

TfFh7e Negotiation 

Evaluation 
PklXOnnel 

=XW=Y 

Protest that the agency should have rejected the 
awardee's proposal because if found the proposed project 
manager unacceptable is denied where the record 
indicates that the awardee's proposed project manager in 
fact was acceptable to the agency. 
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B-231815, et al. Ccn't 
ContractManagemnt Oct. 14, 1988 

Ck&ractac%ninistration 
GBOreview 

Whether in performing a contract the contractor violates 
a requirement that 50 percent of the personnel costs of 
the contract be attributed to the prime contractor is a 
matter of contract administration, which the General 
Accounting Office does not consider as part of its bid 
protest function. 

B-232141 Oct. 14, 1988 
Specifications 88-2 CPD 355 

lktbiguity allegation 
Specification interpretation 

For a party to prevail based on its interpretation of a 
solicitation provision, the party must at least show 
that its interpretation of the provision is reasonable 
and susceptible of the understanding reached. Where an 
invitation for bids (IFB) was issued as a total small 
business set-aside, and the agency by amendment 
inadvertently referenced a clause indicating that the 
IFB was a small disadvantaged business (SDB) set-aside, 
without deleting prior inconsistent provisions 
indicating that the IFB remained a small business set- 
aside, bidder could not reasonably conclude that an SDB 
set-aside was intended, especially where regulations 
prohibited an SDB set-aside for the type of construction 
project solicited. 
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Bid Protests 
m-s 

Interestedparties 

. 

Ek-232717 Wt. 14, 1988 
88-2 CPD 356 

Protest is dismissed because protester is not an 
interested party under General Accounting Office Bid 
Protest 'Regulations where protester, third low bidder, 
would not be in line for award should its protest 
against low bid be sustained, since protester has not 
protested against any possible award to second low 
bidder. 

B-231710 CM. 17, 1988 
Bid Protests 88-2 CPD 357 

G--s 
Protest timeliness 

Apparent solicitation iuprcprieties 

Post-award protest concerning alleged improprieties 
apparent from the solicitation is untimely because under 
General Accounting Office Bid Protest Regulations such 
protests must be filed prior to the closing date for 
receipt of proposals. 

Qmpetitive Negotiatibn 
Caqetitive advantage 

Cmflicts of interest 
Pbst-mplcpmt restrictions 

Allegaticn substantiatican 

Offeror's employment of the spouse of a former 
government employee is not improper where there is no 
evidence in the record that actions of the employee, 
either before or after she left the agency, resulted in 
prejudice for , or on behalf of, the offeror. 
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I+ 2 3 1 7 1 0  C a n 't 
c a q x & l p ~  Ie !cytim  tit. 1 7 , 1 9 8 8  

Init ial-ffer awa rds  
P rupr iety  

The  C o m p e titio n  in  C o n tract ing A ct o f 1 9 8 4  prohib i ts  
con tract ing agenc ies  conduc tin g  n e g o tia te d  p rocu remen ts 
from  award ing  a  con tract o n  th e  bas is  o f init ial 
p roposa ls  to  o the r  th a n  th e  lowes t overa l l  cost o ffe ro r . 

C a q e tit ive N e g o tia tio n  
?kdn ica leva lua t i cnboards  

B ias a l legat ion  
A l legat ion  substant ia t ion 

Ev i dence  suf f ic iemy 

A l legat ion th a t agency  eva lua tors  m a y  have  p o te n tia l  
con flicts o f interest because  o f pe rsona l  o r  
p ro fess iona l  re la t ionships with awa rdee  o r  p ro tes te r  is 
n o t su fficient to  justify over tu rn ing  th e  awa rd , s ince 
th e  record  con ta ins  n o  ev idence  o f b ias  o r  p re fe ren tia l  
t reatment  towa rd  awa rdee  in  th e  eva lua tio n  process.  

B - 2 3 1 7 2 5  O c t. 1 7 , 1 9 8 8  
C a n p e tit ive N e g o tia tio n  

C c m p e titive a d v a n ta g e  
c o n flicts o f interest  

P o s t~ l oymn t restr ict ions 
A l legat ion  substant ia t ion 

P ro tes t is d ismissed whe re  agency , th e  Depa r tm e n t o f 
Justice, is invest igat ing w h e the r  th e  ro le  o f o n e  o f its 
fo rme r  emp loyees  in  th e  fo r m a tive s tages o f th e  
p rocu remen t was  such  th a t h is  later re la t ionship with 
th e  awa rdee  cons titu te d  a  v io lat ion o f law a n d  
depa r tm e n ta l  s tandards  o f conduc t a n d  improper ly  
p re jud iced  th e  p ro tes te r , subject  to  reinstatem e n t w h e n  
th e  invest igat ion is ccxnplete.  
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B - 2 3 1 9 4 1  O c t. 1 7 , 1 9 8 8  
S e a l e d B i d d i n g  88 -2  C P D  3 5 8  

Inv i tat ions fu r  b ids  
A m m d u e n ts 

A c k n o w l e d g m m t 
Respons i veness  

A  low b idder 's fa i lu re  to  acknow ledge  a n  a m e n d m e n t to  a n  
invi tat ion fo r  b ids  sol ic i t ing b ids  fo r  t ree th inn ing  
unde r  wh ich  th e  gove rnmen t has  ma rked  th e  t rees to  b e  
left, wh ich  adds  a  requ i remen t th a t p runed  t rees a lso  
n o t b e  cu t, canno t b e  wa ived  as  a  m inor  inform a lity, 
whe re  th e  a m e n d m e n t a ffec ts th e  b idder 's lega l  
ob l iga tio n  to  pe r fo r m  a n d  cou ld  have  a n  impac t o n  th e  
cost o f pe r fo rmance  in  a  si tuat ion whe re  th e  second  low 
b id  o f $ 1 2 3 ,2 4 0  is on ly  $ 1 0 4  or  .0 8 4 5  percen t h igher  
th a n  th e  low b id . 

!Sea lex lB idd ing  
B id  g u a r a n te e s  

S u r e ties  
A c c e p tabi l i ty 

B - 2 3 3 0 1 2  tit, 1 7 , 1 9 8 8  
88 -2  81 )  3 5 9  

B idder 's o ffe r , a fte r  b id  open ing , to  cure  
unaccep tabi l i ty o f ind iv idual  su re ties  by  subniss icn o f 
a n  add i tiona l  su re ty was  proper ly  re jected by  
con tract ing o fficer as  ta n ta m o u n t to  subs titu tio n  o f 
su re ties . 
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‘D B-231704 Ckt. 18, 1988 
~;~~mNegotiaticn 88-2 CPD 360 

M isleading infomation 
Allegation substantiation 

An agency has not m isled an offeror during discussions, 
where the offeror necessarily responded to the 
opportunity to revise its proposal after receiving 
alm ost com pletely negative pre-perform ance test results, 
even though the offeror was ultim ately found 
unacceptable, in part, because these untested design 
revisions caused the agency to determ ine that they 
represented-an unacceptably high risk that the offeror 
could not tim ely m eet the contract technical 
requirem ents. 

Canp&ke Wgotiatim 

-mm;= ranges 

Ahinistrative discretion 

The proposal of an offeror, whose proposed products 
could not pass pre-award perform ance tests, and who 
consequently m ade apparently untested, design 
m odifications, was reasonably found unacceptable and 
outside the conpetitive range, where the agency has 
docum ented its determ ination that the offeror's 
technical proposal represented an unacceptably high risk 
that teohnical requirem ents could not be m et in a tim ely 
m anner and the offeror has not clearly established the 
feasibility of its approach. 
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B-231704 Can't 
Canp&he J5Jegotiation CM. 18, 1988 

-y.t;z ranges 

Justification 

A technically unacceptable proposal can be excluded from 
the ccmpetitive range irrespective of its law evaluated 
cost. 

An agency can exclude from the competitive range an 
offeror initially included in the competitive range if 
it is determined the offeror no longer has a reasonable 
chance for award. 

I+231736 Ckt. 18, 1988 
SaAec Policies 88-2 CPD 361 

Small business set-asides 
Use 

Justification 

Protest against procuring agency's decision to issue 
solicitation as a small business set-aside without a 
small disadvantaged business (333) 10 percent evaluation 
preference, is denied where the solicitation was based 
on a deviation frcm the requirement in Department 'of 
Defense Federal Acquisition Regulation Supplement § 
19.502-72(a) to issue the procurement as a SDB set- 
aside. 
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‘- B-231768 Wt. 18, 1988 
Noncnqetitive Wgotiation 88-2 CPD 362 

Solesources 
Justification 

Intellectual prcperty 

Noncompetitive brand name only procurement is not 
objectionable where agency reasonably determined that 
only one source could furnish the required radio 
frequency interference filters because that source holds 
the proprietary information necessary to develop a 
technical data package for use in a competitive 
procurement. 

I+231788 Oct. 18, 1988 
Canpetitive Negotiation 88-2 CPD 363 

Ihzquests for prupods 
'Ijenms 

Ambiguity allegation 
Interp3ztation 

Provision in solicitation for lease of warehouse space 
limiting the acceptable geographic area is not ambiguous 
where there is only one reasonable interpretation of 
that provision. Rejection of protester's offer on basis 
that its proposed site was outside that area therefore 
was reasonable. 

B-231794 Wt. 18, 1988 
!SealedBiddirg 88-2 CPD 364 

Bids 
Evaluation 

Tests 
ZiCCUElCY 

Conflicting test results fron a government approved 
independent laboratory do not establish that agency's 
test results were incorrect absent a showing that 
agency's test was defective or improperly conducted, or 
that the results were erroneously reported. 
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B-231794 can't 
SealedBidding Oct. 18, 1988 

Bids 

Where low bidder's bid sample was determined 
noncompliant with listed sample evaluation 
characteristics and solicitation required rejection of 
bid for such nonconformity, the low bid was properly 
rejected as nonresponsive. 

B-231940 Wt. 18, 1988 
Carpetitim Negotiation 88-2 CPD 365 

Offers 
Evaluation 

Ttkchmid acceptability 

Allegation that proposed awardee's offered equipment 
does not satisfy certain specification requirements is 
without merit where firm's proposal included information 
showing compliance, and proposal dces not take exception 
to any requirements. 

8-232337 Oct. 18, 1988 
SealedBidding 88-2 CPD 366 

Bid guarantees 
Responsiveness 

Iettersufcredit 
Adequacy 

Agency properly rejected as nonresponsive bid 
accompanied by bid guarantee in the form of an 
irrevccable letter of credit which expired prior to such 
tire as was reasonably necessary to enable government to 
exercise its rights in the event bidder failed to comply 
with invitation for bids requirement to furnish 
performance and payment bonds. 

D-32 



. 

B-233103 Wt. 18, 1988 
(32kractBUnagemnt 88-2 CPD 367 

Cuntractahinistration 
tbnvmiem termination 

Resolkitation 
GAOreview 

Agency decision to terminate a contract line item for 
the convenience of the government and to resolicit the 
requirement is a matter of contract administration which 
is not for consideration under General Accounting Office 
Bid Protest Regulations. 

SealedBidding 
Bids 

I?zzF-= 
Deviation 

B-233123 Oct. 18, 1988 
88-2 CPD 368 

Bid for clinical laboratory services was properly 
rejected as nonresponsive where bidder's cover letter 
imposed conditions that modify the requirements of the 
solicitation and limit its liability to ths goverrxnent 
under the contract. 

B-230190.2 Oct. 19, 1988 
Canpetitive Negotiation 88-2 CPD 369 

=W=sWes;~PrWosals 

Bad faith 
Allegation sub6tantiaticm 

Protest that agency acted in bad faith in issuing a 
solicitation by a certain date in order to set it aside 
for small disadvantaged businesses and to avoid a new 
regulatory prohibition against such set-asides in 
certain circumstances, which apparently were present, is 
without merit here record supports the reasonableness 
of the agency's actions and reveals no evidence of bad 
faith. 
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Bid Wts 
=- 

5230721.2 Cbt. 19, 19@8 ' 
88-2 CPD 370 

Interestedparties 

A firm whose proposal was found technically unacceptable 
and therefore was passed over for award in favor of a 
higher-priced offer is an interested party to protest 
the agency's decision with respect to its own proposal, 
regardless of whether there was a lower-priced offer of 
the same brand where the lower-priced offer's 
acceptability is challenged, and that offeror no longer 
evidences any interest in the award. 

-lwPt;; ranges 

Achinistrative discretion 

Exclusion of initial proposal from the competitive range 
is proper where the offeror does not furnish descriptive 
literature expressly required for proposal evaluation 
but instead only writes "we comply" next to various 
specifications, and the agency's evaluator reasonably 
concludes, based on his knowledge of the particular 
Mel offered, that it does not meet certain necessary 
specifications. 
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- B-232007 tkt, 19,1988 
SpecialprocUrement 88-2 CPD 371 
Methods/(Xzegories 

Federalsupplys&edule 
Multiple/aggrega team rds 

--a!- 

Although request for quotations from  Federal Supply 
Schedule (FSS) vendors indicated that a trade-in 
allowance for dictation equipm ent would be considered, 
agency, based on a change in its needs, properly 
disregarded trade-in allowances offered by vendors and 
issued delivery order to m andatory m ultiple award vendor 
which offered the lowest priced equipm ent m eeting the 
goverm nt's m inim um needs. Since quotations under FSS 
are not offers tiich can be accepted by the governm ent, 
there is no requirem ent that delivery order conform  
exactly to the vendors' inform ational quotations. 

B-232203, et al. 

=I?- 
et. 19, 1988 

rie5 
An&itect/ergimeriq sexvices 

(3xkractors 
Agency notificatian 

-substan=es 

The General Accounting Office has no objection to a 
proposed rule which would amend the Federal Acquisition 
Regulation (FAR) to require contractors taking inventory 
of governm ent property which is in their possession and 
which is no longer needed for contract perform ance to 
specifically identify hazardous and contam inated 
m aterials, and to m ake corrections to the policy 
regarding the transfer and reporting of contractor-held 
governm ent property. 
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B-232203, et al. Can't , 
CM. 19, B.988 , 

Amhitect/engineering semices 
contractors 

Inventcxies 
Guvernmntprqxxty 

The General Accounting Office has no objection to a 
proposed rule which would amend the Federal Acquisition 
Regulation to require advance notice by contractors of 
certain size shipm ents and shipm ents containing 
classified, sensitive, controlled, explosive or -other 
specified hazardous m aterials. 

Special P rom m m m t Methods/Categories 
Ar&itect/er@neeri~ services 

Federalprcaremntregulations/laws 
Anendwnts 

The General Accounting Office has no objection to a 
proposed rule which would amand the Federal Acquisition 
Regulation (FAR) to provide interested Architect- 
Engineering firms  an early opportunity to indicate the 
num ber and type of consultant personnel they propose to 
use on a specific: project. 

B-232460 Oct. 19, 3988 
Bid Protests 88-2 CPD 372 

Qmstituticmal rights 
GADreview 

The General Accounting Office (GAO) will not consider 
protester's contention that provision of Federal 
Acquisition Regulation on which agency relies for 
rejecting protester's bid constitutes a denial of due 
prm ess, since it is a function of the Courts, not GAO, 
to determ ine m atters of constitutionality. 
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k B-232629.2 CM. 19, 1988 

Bid Protests 88-2 CPD 373 
Gall promdIm% 

Protesttiue1iness 
Significant issue exmptions 

Applicability 

An untim ely protest alleging an unduly restrictive 
requirem ent will not be considered under the significant 
issue exception to the bid protest tim eliness rules 
where the issue of restrictiveness raised by the 
protester does not appear to be of widespread interest 
to the procurem ent ccm nunity. 

B-232691.2 Oct. 19, 1988 
Bid Protests 88-2 CPD 374 

GAO p?mceduEs 
Protest timeliness 

DeadlineS 
ConstnxAive notification 

Prior dism issal of untim ely protest is affirm ed, 
notwithstanding protester's assertion that it was 
unaware of the General Accounting Office's Bid Protest 
Regulations' tim eliness requirem ents, because the 
protester is charged with constructive knowledge of 
those regulations through their publication in the 
Federal Register. 

B-225843.3 Oct. 20, 1988 
Chpetitive Negotiation 88-2 CPD 375 

Canpetitive advantage 
conflicts of interest 

Fu6t-enploymentrestrictions 
Allegation substantiation 

Awardee's employm ent of form er agency employee, as a 
tem porary consultant and ultim ately as a perm anent 
employee, does not disqualify firm  from  award by 
individual's form er agency where there is 110 evidence 
that the person will be employed to work on the contract 
or that he improperly influenced the award. 
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B-225843.3 Can't 
Campetitive Negotiation Oct. 20, 1988 

mntract awards 
Propriety 

Allegation that proposed award of contract for civilian 
mess attendant service resulted from improper political 
influence is without merit where there is no evidence in 
record to support allegation. 

Ccqetitive Negotiation 
Dismssionrecpening 

Propriety 

There is nothing wrong with requesting more than one 
round of best and final offers where a valid reason 
exists to do so. Changes in the number of dining 
facilities and clarification of requirements provide 
adequate justifications for further rounds of best and 
final offers. 

B-228396.6 Ckt. 20, 1988 
Bid protests 88-2 C!PD 376 

=P==d== 
GAO deeisions 

Reconsideration 

Request for reconsideration of decision denying 
protester's claim that agency acted in bad faith in 
determining awardee to be responsible is denied where 
protester does not show that original decision was based 
on error of fact or law. 
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B-231916 Oct. 20, 1988 
88-2 Cm 377 Spcial~uremmt 

Metlmds/Categories 
IIkaxse performance 

Cost estimates 
ContracAachinistration 

personnel 

In conducting cost comparison under Office of Management 
and Budget Circular No. A-76, agency had reasonable 

‘basis to exclude potential cost of retained pay for 
employees-downgraded as a result of implementing mst 
efficient organization for training support services. 

Agency determination of the staffing level required to 
accomplish the performance work statement under cost 
comparison will not be questioned where the record does 
not show the determination was made in a manner 
tantamount to fraud or bad faith. 

B-232124 Oct. 20, 1988 
Oaapetitive JQegotiation 88-2 CPD 378 

cbntract awards 
hhinistrative discretion 

Procuring agency is not required to award a contract to 
the offeror who receives the highest total score for 
cost and technical factors although the RFP contains a 
numerical technical/price evaluation formula, it 
provides that the award will be made ti the offeror 
whose proposal is most advantageous m the government. 
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B-232124 Can’t 
~h7e Negotiation Oct. 20, I.988 

C<xstrealism 
JWaluation 

Administrative discretion 

Contracting officer reasonably determined that awardee's 
price proposal was realistic even though some proposed 
labor rates were lower than required under applicable 
wage determinations since payments under the contract 
were limited to the proposed fixed labor rates and the 
government therefore will not bear any increased costs 
resulting from any higher wage rate payments. 

Cap&he Negotiation 

Evaluation 
Technicalequality 

Contracting officer reasonably determined that technical 
proposals were equal in merit based on the conclusion 
that the protester's slightly higher technical score was 
due to the experience it gained as the incumbent 
contractor. 

xive Negotiation 

Priceauission 
Line item3 

Allegation substantiation 

Protester's contention that awarder failed to include 
certain costs in its price proposal as required by the 
solicitation is without merit where there is no evidence 
that awardee emitted any applicable costs. 
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B-232124 Con% 
Caapetitive Negotiation Ckt. 20, 1988 

?%xhni&transfusion/ 
leveling 

Allegation substantiation 
Evidence sufficiency 

Contracting agency did not engage in technical leveling 
where, although offerors were given two cqportunities to 
revise their initial proposals, there is no indication 
in the record that during successive rounds of 
discussions the agency informed the awardee of inherent 
deficiencies remaining in its proposal so that the 
awardee was helped to raise its proposal to the level of 
the protester's proposal. 

B-232140 CM. 20, 1988 
!SealdBiddiq 88-2 CPD 379 

Bids 
Feqmnsiveness 

Priceanission 
Lineitems 

A bid in which a line item price is omitted under a 
solicitation which states that award will be made on an 
aggregate basis is nonresponsive and cannot be corrected 
and accepted except in limited circumstances where other 
prices in the bid establish a consistent pattern which 
evidences both the existence of an error and the 
intended bid, tiich is not the case here. 

mission of a price entry for a material requirement 
which is not divisible from the remainder of the 
solicitation requirements may not ba waived as a minor 
informality. 
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B-232140 Can’t 
SealedBidding t&t. 20, 1988 

Non-responsive bids 
Rxt-bidcpeningperiods 

Clarificaticn 
prcpriety 

A nonresponsive bid may not be corrected and accepted 
even though it would result in monetary savings to the 
government since acceptance would compromise the 
integrity of the ccmpetitive bidding system. 

B-232145 Wt. 20, 1988 
Bid protests 88-2 CPD 380 

Bias allegation 
Allegation substantiation 

Burdenofprcof 

Improper action will not be attributed to an agency's 
procurement officials simply on the basis of inference 
or supposition. 
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B-232145 Can't 
Cannpetitive Nsgotiation Ckt. 20, 1988 

Best/final offers 
Techical~tability 

IWgative determination 
Propriety 

TfkEve Negotiation 

Tkchnicalacceptability 
Ikf ieiency 

Blanket offers of compliance 

Since burden is on offeror to submit an adequately 
written proposal from the outset, where protester's best 
and final offer fails to include technical information 
that is called for by the solicitation and is necessary 
to establish ccmpliance with the specifications, there 
is a reasonable basis to find the protester's proposal 
technically unacceptable: a blanket offer of compliance 
is not an adequate substitute for required detailed 
information. 

Caopetitive Negotiation 
Discussion 

Adequacy 
Criteria 

After discussions and a request for best and final 
offers an agency is not required to notify an offeror of 
deficiencies remaining in its proposal or first 
appearing in its best and final offer, or to conduct 
successive rounds of discussions until emissions are 
corrected and the proposal is brought up to an 
acceptable level. 
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Bid protests 
GAO p-s 

Interestedparties 
SubuMtractors 

B-232611.2 Oct. 21, 1988 
88-2 CPD 382 

A second-tier subcontractor to a prime contractor to the 
government, which is not itself an actual bidder or 
afferor, is not considered an interested party to 
protest under the Ccmpetition in Contracting Act of 1984 
and the General Accounting Office's Bid Protest 
Regulations. 

Contract mnt 
Contraetperfomanee 

<;Aoreview 

The propriety of the rejection by the government, during 
the course of contract performance, of materials 
supplied by the protester to the general contractor, 
involves a matter of contract administration and as such 
is not for consideration under the General Accounting 
Office's Bid Protest Regulations. 

Bid EkWests 
GM authority 

I+230103,2 Oct. 24, 1988 
88-2 CPD 385 

General Accounting Office (GAO) affirms its prior 
decision upholding the contracting agency's termination 
of a contract previously awarded to protester and 
resolicitation of the requirement, and rejects argument 
that it did not have jurisdiction to decide the matter 
where: (1) protester first requested the GAO decision: 
(2) subsequently appealed substantially the same issues 
to the agency Board of Contract Appeals but failed to so 
inform GAO until after the issuance of the decision 
denying its protest: and (3) the propriety of the 
resolicitation necessarily involves consideration of the 
contract actions which preceded it. 
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B-230103.2 Cbn't 

Caqetitive Negotiation Ckt. 24, 1988 
Unbalanced offers 

Materiality 
lktednation 

Criteria 

Regardless of whether the protester was aware that a 
solicitation understated the estimated amount of certain 
waste material to be disposed of, prior decision holding 
that protester's offer was materially unbalanced is not 
legally incorrect since such unbalancing is determined 
irrespective of the protester's knowledge or intent at 
the time it submitted its proposal. 

ContractManagemnt 
Contraetachinistration 

Convenience temination 
&solicitation 

GAoreview 

General Accounting Office (GAO) affirms its prior 
decision upholding the contracting agency's termination 
of a contract previously awarded to protester and 
resolicitation of the requirement, and rejects argument 
that it did rot have jurisdiction to decide the matter 
where: (I) protester first requested the GAO decision: 
(2) subsequently appealed substantially the same issues 
to the agency Board of Contract Appeals but failed to so 
inform GAO until after the issuance of the decision 
denying its protest; and (3) the propriety of the 
resolicitation necessarily involves consideration of the 
contract actions which preceded it. 
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- B-232030 C&t. 24, 1988 
mlpet$;epon 88-2 CPD 386 

Initial-offer aards 
Propriety 

Although the awardee did not include the entire 
solicitation in its initial proposal, the awardee's 
initial proposal constituted a valid offer since it 
included all of the material terms of the solicitation, 
technical information and signed certifications and 
representations. 

contractor Qualification 
Approved- 

Equivalent products 
A@ceptance 

Administrative discketion 

Protest challenging agency determination that an 
alternate item to the approved source item was 
technically acceptable is denied since agency has 
primary responsibility for establishing procedures to 
determine product acceptability and for determining 
whether item will satisfy govermnent's minimum needs, 
and protester has not shown that agency determination 
was fraudulent or constituted willful misconduct. 
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B -233067  Oct .  2 4 , 1 9 8 8  
C c q e tit ive N e g o tia tio n  88 -2  CJ?D 3 8 7  - 

c o n tract awards  
P ropr iety 

yf=?z i . p -  

Agency 's accep tance  o f p roposa l  fo r  r ru3du la r  vault  system  
wh ich  d id  n o t m e e t th e  sol ic i tat ion requ i remen t fo r  
Underwr i te rs  Labo ra tory  cert i f icat ion is n o t 
ob jec tionab le  whe re  o ffe r  sa tisfied agency 's needs  a n d  
th e  o the r  o ffe ro r  was  h o t p re jud iced  by  th e  agency 's 
ac tions  because  it c o m p e te d . o n  th e  s a m a  bas is  as  d id  th e  
awa rdee . 

B -231998  Oct. 2 5 , 1 9 8 8  
C m p e titive N e g o tia tio n  88 -2  C P D  3 8 8  

O ffe r5  
E v a l u a tio n  

Techn ica l  accep tabi l i ty 

C a p tit ive N e g o tia tio n  
O ffers  

E v a l u a tio n  
Tedmic .a l  accep tabi l i ty 

P m fo r m a n e e  history 

P ro tes te r  fa i led  to  show th a t th e  agency  ac te d  
un reasonab ly  in  find ing  its p roposa l  to  b e  unaccep tab le  
a n d  th e  awa rdee 's p roposa l  to  b e  accep tab le  unde r  a  
sol ic i tat ion prov is ion requ i r ing  o ffe rors  to  
subs ta n tia te  th a t th e  e q u i p m e n t o ffe red  was  "f ie ld 
p roven"  whe re  p ro tes te r 's p roposa l  stated th a t it cou ld  
n o t supp ly  pe r fo rmance  history o n  its mach ines  as  
requ i red  by  th e  sol ic i tat ion a n d  whe re  p ro tes te r 's 
asser t ions with respec t to  th e  awa rdee 's p roposa l  a re  
e i ther  unsubs ta n tia te d  o r  con tradicted by  th e  record . 
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Bid Protests 
Conferences 

Justificatim 

B-232151.3 Oct. 25, 1988' ' 
88-2 CPD 389 

Fact finding conferences are granted in the sole 
discretion of the General Accounting Office and will not 
be granted where protester was aware of issue at the 
tima its protest was dismissed, but did not request the . 
conference until its second request for reconsideration. 

Bid protests 
GF!op-s 

GAO decisions 
Reconsideration 

Second request for reconsideration of dismissal of 
protest for failure to timely file a copy of its protest 
with the contracting officer is denied where protesterk 
evidence of proper filing, not suhnitted until second 
request, does not establish that protester met timely 
filing requirement. 

B-232218 OA. 25, 1988 
Specifications 88-2 CE'D 390 

Minimm needs standards 
Caqetitive restrictions 

Design specifications 
Burdenofprcof 

Protester who fails to show that specifications are 
unduly restrictive has not met its burden where the 
contracting agency has made a prima facie showing that 
the specifications are necessary in order to meet its 
minimum needs. 
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*pRocu IIIIIIIIIIIIIIlli B -232218  C a n ’t 
Spec i f icat ions O c t. 2 5 , 1 9 8 8  . . 

W lnunrmneedsS tanda rds  
C k q e tit ive restr ict ions 

G W E e v iew 

P ro tes t th a t sol ici tat ion's ccmmerc ia l  ite m  descr ip t ion 
tes t r eq i remen t is undu ly  restr ict ive o f ccm p e titio n  is 
den ied  whe re  th e  requ i remen t reasonab ly  re flec ts th e  
con tract ing agency 's m inim u m  needs . The  con tract ing 
agency 's responsibi l i ty  fo r  d e te rm in ing  its needs  
inc ludes d e te rm in ing  th e  type o f tes tin g  necessary  to  
ensu re  p roduc t comp l iance  with specif icat ions, a n d  th e  
Gene ra l  A ccoun tin g  O ffice wil l  n o t ques tio n  such  a  
d e te rm ina tio n  absen t a  c lear  show ing  th a t it is 
arbi t rary o r  capr ic ious.  

B -232390  Oct. 2 5 , 1 9 8 8  
B id P rotests 88 -2  C P D  3 9 1  

B ias a l lega t ion  
A l legat ion  substant ia t ion 

E kxrden o fprcof  

P ro tes te r  a l leg ing  b ias  o n  th e  pa r t o f p rocu remen t 
o fficials m u s t submi t vir tual ly i r refutable p roo f th a t 
con tract ing o fficials h a d  a  specif ic a n d  m a l ic ious 
intent to  h a r m  th e  p ro tes te r , s ince con tract ing 
o fficials a re  p resumed  to  ac t in  g o o d  faith. 

S e a l e d B i d d i n g  
B id  g u a r a n te e s  

T ~ :z7 
S u r e ties  

W h e r e  b idder  sulxnits b id  b o n d  con ta in ing  s igna tu res  o f 
ind iv idual  su re ties  p h o tocop ied  o n  b id  fo r m  pr ior  to  
comp le tio n  o f th e  fo r m , con tract ing o fficer p roper ly  
re jected b id  as  nonrespons ive  because  th e  b id  b o n d  is o f 
ques tionab le  e n forceabi l i ty.  
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' B-232791 Oct. 25, 1988 
Con-tmnt 88-2 CPD 392 

C3xkract administration 
GWreview 

Whether an offeror in fact supplies end items 
manufactured by a small business is a matter of contract 
administration which is the responsibility of the 
contracting agency and not for consideration by General 
Accounting Office. 

SealedBidding 
Bid guarantees 

Sureties 
Subcztitution 

B-233009 o@t. 25, 1988 
88-2 CPD 393 

A bidder may not, after bid opening, substitute 
acceptable individual sureties for ones deemed 
unacceptable because such a substitution would alter the 
sureties' joint and several liability under the bid 
bond, the principal factor in determining the bid's 
responsiveness to the bid guarantee requirement. 

E+233220 Ckt. 25, 1988 
Bid Pmtests 88-2 CPD 394 

Gl40 p-s 
Interestedparties 

Direct interest standards 

Protester is not interested party eligible to challenge 
propriety of evaluation of awardee's proposal where 
protester's proposal was eliminated from competitive 
range, protester did not timely protest elimination of 
its proposal, and there is another offeror's proposal, 
besides awardee's, remaining in the ccmpetitive range 
that would be next in line for award: a firm is not 
considered interested where it would not be in line for 
award if its protest were sustained. 
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- B-233220 Cbn't 

Bid protests Oct. 25, 1988 
=prooedures 

PmtesttimAiness 
Apparent solicitation impoprieties 

Allegations that solicitation amendment was ambiguous 
and did not allow offerors sufficient additional time 
before the deadline for submission of proposals are 
untimely, and will not be considered, where not raised 
until after the deadline for proposal suhnission. 

Bid protests 
G?o pmlzedures 

Protesttimeliness 
lO-dayru.le 

Allegation that agency improperly eliminated proposal 
from ccmpetitive range based on improper evaluation is 
untimely, and will not be considered, where protester 
was advised of proposal rejection and specific reasons 
for rejection mre than 10 working days prior to filing 
of protest. 
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Caqetitive Negotiation 
Requests for propmals 

Evaluation eriteria 
!Sa@e evaluation 

Testing 

D-232681 Oct. 26, 1988 
88-2 CPD 395 

Protest challenging alleged failure of contracting 
agency in connection with follow-on procurement of 
handguns to advise protester that agency would not 
exercise option under protester's existing contract 
unless protester's handgun passed all mandatory tests 
under request for test samples (RFTS) in follow-on 
competition is without merit where RFTS clearly 
indicated that all sample weapons, including 
protester's, were required to pass all mandatory tests 
to be considered for award, whether through exercise of 
an option or through a new contract ayard. 

B-230223.2 Oct. 27, 1988 
Bid Protests 88-2 CPD 396 

Gmprcmdures 
GAO decisions 

I&consideration 

Protester has not been prejudiced by agency delay in 
product qualification process after submission on a 
quote for a request for quotations, where agency takes 3 
weeks to advise protester of what information was needed 
for the product qualification process, in circumstances 
where there is (1) a 230-day qualification process that 
the protester has not successfully challenged and (2) a 
27O-day delivery requirement. 
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B -230223 .2  C a n ’t 
C o n tractor Qual i f ica t ion O c t. 2 7 , 1 9 8 8  

W -s 
G o v e r m e n tde lays  

P ro tes te r  has  n o t b e e n  p re jud iced  by  agency  de lay  in  
p roduc t qual i f icat ion process  a fte r  submiss ion  o n  a  
g u o te  fo r  a  reques t fo r  q u o ta tions , whe re  agency  takes  3  
weeks  to  adv ise  p ro tes te r  o f w h a t inform a tio n  was  n e e d e d  
fo r  th e  p roduc t qual i f icat ion process,  in  c i rcumstances 
whe re  the re  is (1)  a  2 3 O - d a y  qual i f icat ion prccess th a t 
th e  p ro tes te r  has  n o t successful ly cha l lenged  a n d  (2)  a  
2 7 O - d a y  del ivery  requ i remen t. 

B -231841 .2  O ct. 2 7 , 1 9 8 8  
C c n p e tit iwe N e g o tia tio n  88 -2  C P D  3 9 7  

T$-zJ=.+ ;gP-  

Suhu iss ion t imeper iods  
E ffects 

P ro tes t th a t o ffe ro r  was  n o t a l l owed su fficient tim e  
a fte r  a l l eged  de layed  receipt  o f reques t fo r  p roposa ls  
a m e n d m e n ts to  p repa re  rev ised p roposa l  is den ied  whe re  
the re  is n o  show ing  agency  de l ibera te ly  a tte m p te d  to  
exc lude  p ro tes te r , agency  rece ived 1 0  tim e ly p roposa ls  
a n d  p ro tes te r  h a d  a m e n d m e n t 1  week  pr ior  to  c los ing 
d a te . 

S P e c i f icat ions 
Ad igu i ty a l lega t ion  

Spec i f icat ion in terpretat ion 

A l legat ion th a t sol ic i tat ion was  amb iguous  as  to  w h a t 
was  requ i red  o f con tractor is den ied  whe re  read ing  o f 
sol icitat ion, as  a  who le , reso lves any  amb igu i ty. 
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B-232307 Oct. 27, 1988 
Ccmpfztitive Negotiation 88-2 CPD 398 

Caqetitive advantage 
Inwmbentcontractors 

An agency is not required to equalize competition for a 
particular procurement by considering the competitive 
advantage'accruing to an offeror due to its incumbent 
status provided that such advantage is not the result of 
unfair government action or favoritism. 

(kq&ive Negotiation 

IZwaluation 
Achinistrative discretkm 

Procuring officials enjoy a reasonable degree of 
discretion in evaluating proposals, and the General 
Accounting Office will not disturb an evaluation where 
the record supports the conclusions reached and the 
evaluation is consistent with the criteria set forth in 
the solicitation. 

Caqetitive Negotiation 
Riesuests for P- 

Ebaluation witeria 
Co&/technical tradeoffs 

Technical superiority 

Protester's argument that as low, technically acceptable 
offeror it is entitled to award is rejected where the 
solicitation provided that cost was secondary in 
importance to technical considerations and agency 
reasonably concluded that another offeror's technical 
superiority warranted its higher cost. 
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Bid Protests 

Federalprocuremmt 
regulations/laws 

Ammdments 
Languqe priority 

Translations 

B-232667 tit. 27, 1988 

General Accounting Office has no objection to proposed 
change to Federal Acguisition Regulation Subpart 25.9 
prescribing the use of the Inconsistency Between English 
Version and Translation of Contracts clause. 

B-233069; B-233070 
tit. 27, 1988 
88-2 CPD 399 

Cclnpetition rights 
contractors 

d 

Exclusion 

Where the agency did not contribute to an incumbent 
firm's failure to timaly receive a solicitation, and the 
agency took all reasonable steps to furnish the firm the 
solicitation, the incumbent firm bears the risk of late 
receipt of the solicitation where adequate competition 
was otherwise obtained. 

I%-233108 Oct. 27, 1988 
Bid EYotests 88-2 CPD 400 

Patent infringfmmt 
GROreview 

Claims of possible patent infringement do not provide a 
basis for the General Accounting Office (GAO) to object 
to an award. Questions of patent infringement generally 
are not enccmpassed by GAO's bid protest function, since 
patent holders have recourse for claims of patent 
infringement under 28 U.S.C. S 1498 (1982). 
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I+233108 Con% 
TGive Negotiation Oct. 27, 1988 

Evalution 
Options 

Prices 

Protest that firm  should have been awarded contract 
because its price for basic requirem ent was low is 
dism issed where, in accordance with solicitation terms, 
the Navy m ade award on basis of total price including 
options. 

Socio-Econcmic R3licies 
Preferred produets/ 
setiees 

-tic products 
Applicability 

Allegation that contract should not be awarded to a 
foreign firm  due to national security factors is not a 
valid basis for protest where such an award does not 
violate any law or regulation. 

D-56 



c  

S e a l e d B i d d i n g  
B ids 

L a te  suhu iss ion  
Re jec t ion  

propr ie ty  

I+ 2 3 3 1 7 0  o @ t. 2 7 , 1 9 8 8  
88 -2  Q ? D  4 0 1  

P ro tes te r 's late b id , sen t by  U .S . P o s ta l  Serv ice  
express  m a il 2  days  pr ior  to  b id  open ing , was  proper ly  
re jected n o twi thstanding assurance  by  P o s ta l  Serv ice  
emp loyees  o f tim e ly del ivery.  L a te  b ids  th a t a re  n o t 
sen t by  reg is tered m a il o r  cert i f ied m a il 5  days  pr ior  
to  b id  open ing  can  on ly  b e  cons idered  if the re  was  
gove rnmen t m ishand l ing  a fte r  receipt  a t th e  gove rnmen t 
instal lat ion. E xpress m a il is n o t th e  equ iva len t o f 
reg is tered o r  cert i f ied m a il, a n d  th e  te r m  "gove rnmen t" 
in  gove rnmen t m ishand l ing  m e a n s  th e  con tract ing 
ac tivity, n o t th e  P o s ta l  Serv ice . 

F 2 3 1 7 9 1  Oct. 2 8 , 1 9 8 8  
B id P rotests 88 -2  C P D  4 0 2  

= p r o o e d u r e s  
P m testtim3l in fsss 

Dead l i nes  
C o n s m tive m tif ication 

A l legat ion th a t awa rdee 's app roach  to  pr ic ing site 
survey repor ts a n d  d raw ings  renders  its p roposa l  
unba lanced  is u n tim e ly whe re  th a t a r g u m e n t was  n o t 
p resen te d  in  th e  init ial p ro tes t a n d  o therw ise  n o t 
ra ised wi th in th e  requ i red  tim e fram e . 
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B-231791 Con% 
TfFive Negotiation Cm. 28, 1988 

IZvaluation errors 
Allegation substantiation 

Allegation that contracting agency may have improperly 
conducted life cycle cost evaluation of maintenance 
items by not applying a discount factor is denied where 
calculations provided by agency to General Accounting 
Office show factor was applied. 

(lxllpeope~tion 

Materiality 
Determination 

Criteria 

Awardee's price proposal is not objectionable as 
materially unbalanced where both for base year and all 
option years awardee's proposal represents lowest price 
to government. 

Contractor Qudlification 
Responsibility 

Contractirg officer find-s 
Affirmative detemi.nation 

GAD review 

Protest that awardee of a fixed-price contract submitted 
an offer that was unreasonably low provides no basis to 
challenge the contract award. Such a protest 
essentially questions the awardee's responsibility and 
does not fall within the exception under which 
affirmative determinations of responsibility are 
reviewed. 
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B-231880.2 Oct. 28, 1988 
Bid Protests 88-2 CPD 403 

=procedures 
Interestedparties 

Direetintereststamkmls 

Where firm would not be in line for award were its 
protest sustained, protest is dismissed since protester 
does not have the required direct interest in the 
contract award to be considered an interested party 
under General Accounting Office Bid Protest Regulations. 

B-231895.2 Oct. 28, 1988 
Bid Protests 88-2 CPD 404 

=Pm 
Preparationcosts 

There is no basis for recovery of bid preparation or 
protest costs where protest is either denied on the 
merits or dismissed as academic. 

SealedBidding 
Imitations for bids 

Cancellation 
Justification 

Price reasonableness 

Contracting officer's decision to cancel invitation for 
bids based on unreasonableness of bid prices was proper 
where the low acceptable bid substantially exceeded the 
government estimate and there is no showing that the 
decision to cancel was based on bad faith or fraud on 
the part of contracting officials. 
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B-231983 Oct. 28, 1988 

Bid P&zests 88-2 CPD 405 
=J- 

Interestedparties 

A protester whose best and final offer was rejected as 
technically unacceptable following discussions is an 
interested party to protest the adequacy of the 
discussions. 

Bid Protests 
iaopz-omam 

protest t~1iness 
l-rule 

Even though a protester complained of a lack of 
specificity during discussions, a protest that 
discussions were not meaningful because agency failed to 
disclose all the deficiencies which were listed as 
reasons for rejection of proposal as technically 
unacceptable is timely when filed within 10 days of the 
date the protester learns of the rejection of its 
proposal. 

-tithe Negotiation 
Discussion 

Adequacy 
Criteria 

Discussions are meaningful where agency imparted 
sufficient information to protester to afford it a fair 
and reasonable opportunity in the context of the 
procurement to identify and correct the deficiencies in 
its proposal. 
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i? Iu m km B -231983  C a n ’t 
C m p titive N e g o tia tio n  O c t. 2 8 , 1 9 8 8  D isfsssio n  

M is lead ing  in fomat ion  
A l legat ion  s u b 6 ta n tia tio n  

A  p ro tes te r 's a l lega tio n  th a t it was  m is led dur ing  ora l  
d iscuss ions into be l iev ing th a t its p roposa l 's techn ica l  
app roach  was  n o t d e ficient is wi thout mer i t, whe re  th e  
record  indicates o the r&se  a n d  th e  p ro tes te r 's bes t a n d  
fina l  o ffe r  inc ludes ex tens ive  rev is ions concern ing  its 
techn ica l  app roach  in  response  to  th e  d iscuss ion topics. 

B - 2 3 2 0 5 8  C M . 2 8 , 1 9 8 8  
S IlB ll-~ th O d  8 & 2  C I? D  4 0 6  

Q u o ta tio n s  
E v a l u a tio n  

c o S t/techn ica l  t radeoffs 
? l lxhn ica l  super ior i ty  

Agency  reasonab ly  d e te rm ined  in  smal l  pu rchase  
p rocu remen t fo r  t ra in ing serv ices th a t awa rd  to  firm  
q u o tin g  th e  lowes t pr ice wou ld  n o t b e  in  th e  
gove rnmen t's bes t interest because  th a t firm 's 
instructors we re  n o t ab le  to  p resen t students 
comp le tin g  th e  course  with cert i f icates as  speci f ied in  
th e  reques t fo r  q u o ta tions . 

B - 2 3 2 0 8 2  O c t. 2 8 , 1 9 8 8  
88 -2  C P D  4 0 7  

'D e fects 
A l legat ion  substant ia t ion 

P ro tes t th a t sol ic i tat ion cal l ing fo r  awa rd  o f level  o f 
e ffo r t con tract is d e fec tive because  it does  n o t speci fy 
level  o f e ffo r t requ i red  a n d  inc ludes a n  inspect ion 
c lause inconsistent  with level  o f e ffo r t type con tract 
is wi thout mer i t whe re , desp i te  re fe rence  to  awa rd  o f 
level  o f e ffo r t con tract, sol ic i tat ion in  essence  
con te m p l a tes  awa rd  o f a  bas ic  f ixed-pr ice serv ices 
con tract. 
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B-232668.2 Ckzt. 28, 1988 
Bid protests 88-2 CPD 408 

G?a p-s 
ProtesttimA.iness 

Apparent solicitation inpmprieties 

Where a request for best and final offers for supplies 
is accompanied by a solicitation amendment calling for 
prices for new material only and stating that proposals 
for rebuilt supplies would not be considered, protest of 
such amendment filed after the closing date for receipt 
of best and final offers is untimely. 

Cmpetitive Negotiation 
contractors 

Exclusion 
Justification 

Caq?etitive Negotiation 
Offers 

Evaluation 
Technicalacceptability 

Agency acts properly in refusing to accept offer of 
rebuilt supplies where solicitation stated that 
"[plroposals for rebuilt assemblies will not be 
considered." 
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B -232756 .3  Oct .  2 8 , 1 9 8 8  
Scc io -Econaa ic  Po l ic ies  88 -2  C P D  4 0 9  

sml l  bus inesses  
con t rac t  awards  

l?end i IxJ  protests 
Just i f icat ion 

Agency  is n o t requ i red  to  wi thho ld  awa rd  pend ing  appea l  
o f S m a ll Bus iness  A d m inistrat ion ( S B A )  a ffirm a tive s ize 
d e te rm ina tio n : appea l  ru l ing revers ing s ize 
d e te rm ina tio n  app l ies  on ly  if agency  rece ives it b e fo re  
awa rd  o r  if agency  in  its d iscret ion dec ides  to  
te rm ina te  con tract if it rece ives n o tice o f th e  ru l ing 
a fte r  awa rd . 

B -232844 .2  Ckt. 2 8 , 1 9 8 8  
B id P rotests 88 -2  C P D  4 1 0  

w-s  
In t fzrestedpart ies 

Dinzt  interest  s tandards  

P ro tes te r 's interest as  m a n u fac tu re r /suppl ier  to  a  
b idder  w h o  wou ld  b e  in  l ine fo r  awa rd  if th e  p ro tes t 
we re  susta ined is n o t su fficient fo r  it to  b e  cons idered  
a n  interested pa r ty to  cha l lenge  th e  p roposed  awa rdee 's 
b id  unde r  B id P ro tes t Regu la tions  wh ich  requ i re  th a t a  
p ro tes te r  b e  a n  ac tua l  o r  p rospec tive b idder  o r  o ffe ro r  
whose  direct economic  interest wou ld  b e  a ffec te d  by  th e  
awa rd . 
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B -233262  O ct. 2 8 , 1 9 8 8  
B id P m tests 88 -2  C P D  4 1 1  

= - 
P m testtim3 l iness  

A p p a r e n t sol ic i tat ion impropr ie t ies  

P ro tes t th a t sol ic i tat ion d id  n o t accura te ly  re f+ lect 
ac tua l  scope  o f work  requ i red  based  o n  p ro tes te r 's 
inspect ion o f site whe re  work  is to  b e  pe r fo r m e d  is 
u n tim e ly whe re  f i led a fte r  c los ing d a te  fo r  receipt  o f 
init ial p roposa ls . P ro tes te r 's dec is ion to  fo rego  
f i l ing p ro tes t b e fo re  init ial c los ing d a te  based  o n  
a l leged  ora l  rep resen ta tio n  by  con tract ing o fficial th a t 
any  d iscrepanc ies  b e tween sol ic i tat ion a n d  ac tua l  work  
to  b e  pe r fo r m e d  wou ld  b e  add ressed  in  th e  eva lua tio n  
process  was  un reasonab le  whe re  th e  statement was  c lear ly  
inconsistent  with th e  fu n d a m e n ta l  pr inc ip le  th a t a  
con tract ing agency  m a y  n o t solicit p roposa ls  o n  o n e  
bas is  a n d  m a k e  awa rd  o n  a n o the r  basis.  

8 -227607 .4  Ck t. 3 1 , 1 9 8 8  
T h e  N e g o tia tio n  88 -2  C P D  4 1 2  

Ia te s u tm iss ion 
A c c e p ta rce  cr i ter ia 

P roposa l  de l i vered by  Federa l  E xpress a fte r  th e  c los ing 
d a te  fo r  receipt  o f p roposa ls  p roper ly  was  re jected 
whe re  late del ivery  was  caused  by  Federa l  E xpress a n d  
n o t th e  gover rxnen t. 
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Paymmt/bi&mge 
Shipmmt 

Carrier liability 
Buxdenofpmof 

B-229312 Oct. 31, 1988 

Under a Military-Industry Memorandum of Understanding, 
notice of loss or damage to a shipment of household 
goods discovered after delivery of the shipment must be 
"dispatched" to the common carrier not more than 45 days 
after delivery of the shipment or the carrier is 
presumed not to be responsible for the loss or damage. 
However, the presumption can be overcome by the 
presentation of evidence substantiating that the loss or 
damage occurred in transit, and the circumstances of 
this case indicate that the carrier is responsible for 
in-transit loss and damage. 

J+231815.4 Oct. 31, 1988 
Bid Fmtests 88-2 CJ?D 413 

Fraud 
Inmstigaticm . Mninistrativepmxedmg S 

Protest is dismissed where contracting agency has 
referred the protester's allegations of fraud in the 
procurement process and bias on the part of the 
selecting official to the agency's Inspector General for 
investigation. The protester may reinstate its protest 
with the General Accounting Office if its allegations 
are substantiated by the Inspector General's report. 
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e231960.2 Ckt. 31, 1988 

Bid Protests 88-2 CPD 414 
m-s 

Mninistrativexeports 
Wnts timeliness 

Dismissals of original protest for failure to file 
comments on agency report in timely manner is affirmed, 
even though protester received report after date it was 
due, where, despite notice of its responsibility, 
protester allowed lapse of more than 10 working days 
after report was due before either notifying the General 
Accounting Office of late receipt or filing comments. 

B-231990 Oct. 31, 1988 
hnpetitive Negotiation 88-2 CPD 415 

l&quests for pmpcmls 
Evaluation criteria 

Cost/technical tradeoffs 
Weighting 

Statutory provision which requires that solicitation 
specify importance of technical quality relative to 
other evaluation factors is satisfied by solicitation 
which specifies that award will be made to lowest priced 
technically acceptable offeror. 
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B-231990 can't 
Specifications Oct. 31, 988 . . 

MlIWlUUrreedsStandards 
caq?etitive restrictiuns 

G?O review 

Protest that requirement that security systems interface 
with agency's ccmputer is restrictive of competition is 
denied even though, as a result of requirement, 
contractors will be required- to purchase interface 
equipment frcm a single ccmpany, since computer system 
is already in place , agency has decided to monitor all 
individual building security systems on the computer 
and, in the agency's judgment, remote monitoring 
proposed by protester would result in additional expense 
and duplication of effort. 

Specifications 
I!li.IlimLHnnSedSStandards 

IMemination 
A&ui.nistrative discretion 

Protest that solicitation for design and installation of 
security systems should be amended is denied where 
contested provisions of solicitation affect all offerors 
equally and protester merely disagrees with the agency's 
determination of its minimum needs and has not shown 
that that determination is unreasonable. 

ES-232126 Oct. 31, 1988 
Bid Protests 88-2 CPD 416 

W-S 
hrotesttime1iness 

lO-dayrule 

Protest of agency's interpretation requirement for one 
high speed microfiche copier is dismissed as untimely 
where protester was informed of agency's interpretation 
of solicitation as requiring one copier, and protest on 
this basis was not filed within 10 working days of such 
agency advice. 
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B-232126 Can't 
Tfrbe Negotiatiun Oct. 31, 1988 

Evaluation 
Technical aceptability 

Where request for proposals (RFP) specifies one high 
speed microfiche copier , and protester submits proposal 
for a system with two copiers, the General Accounting 
Off ice has no basis to question rejection which was 
based on RFP requirement. 

Cmpetitive Negotiation 
72 for proposals 

Azbiguity allegation 
Interpretation 

Protest that request for proposals was misleading 
because it did not detail relationship between equipment 
and staffing requirements is without merit where labor 
and equipment requirements were clearly specified. 

%232144 Wt. 31, 1988 
Scci~c pblicies 88-2 CPU 417 

Smallbusiness 
set-asides 

Use 
Ahinistrative discretion 

Contracting officer's decision not to procure required 
product through a small business set-aside, even though 
the requirement previously was acquired by set-aside, 
was not an abuse of discretion where the contracting 
officer determined, based upon the history of prior 
procurements, the advice from the agency's small 
business specialist and agency technical personnel, and 
an informal market survey, that there was no reasonable 
expectation that bids from two responsible small 
business concerns would be received. 
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- B-232367 Oct. 31, 1988 
=titive Negotiation 88-2 BD 418 

Criteria 

Agency decision to use negotiation procedures, in lieu 
of sealed bidding procedures, to acquire grounds 
maintenance services is justified where the contracting 
officer determines that discussions are necessary to 
ensure that offerors fully understand the performance 
methods, manning and equipment requirements necessary to 
adequately perform the contract. 

%232420: B-232420.2 
!3aGo-&omnic Eolieies Oct. 31, 1988 

!%allbplsinssses 
Cbpete~ycertification 

Extension 
Acbinistrative discretion 

A protester may not reasonably delay submitting a 
certificate of competency application while waiting for 
an agency to respond to a Freedom of Information Act 
request. 

SoeicHbnanie Policties 
smallbllsinesses 

Responsibility 
Ccmgte~e~rtification 

The General Accounting Office does not review a Small 
Business Administration's denial of a certificate of 
competency except in limited circumstances. 
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%232420; B-232420.2 Can't 
SocicH3mnaGc Policies Oct. 31, 1988 

Small businesses 
Responsibility 

Cap&em~34x-tification 

Where a firm fails to apply for a certificate of 
competency after the contracting officer refers a 
nonresponsibility determination to the Small Business 
Administration (SBA), General Accounting Office (GAO) 
will hot review the contracting officer's determination 
since such a review would in effect substitute GAO for 
SBA. 

B-232517 Oct. 31, 1988 
Canpetitiwe Nsgotiation 88-2 CJ?D 419 

Quotations 
Ekaluaticm 

Pratpt payment discounts 

Protest that agency failed to consider prompt payment 
discount is denied because the Federal Acquisition 
Regulation provides that prcmpt payment discounts should 
not be considered in the evaluation of quotations. 
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