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COMPTROLLER GENERA'!, OF THE UNITED STATES .
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)

- April 24, 1973

L)
Wachtel, Viener and Ross
Attorneys at lLaw
1100 Conmnecticut Avenue, N,W,
Washington, D.C. 20036

Attention: Daniel M. Ross, Epq,
Qentlemen;

Further refercnce ia made to your letters of Japuary 22 and
Aprid 2, 1973, protesting oa behalf of Ojus Industries (Ojus)
against the awaxrd of & contract to any other firm undex IFB
DSAT00-T3-B-1738 (IFB ~1788), ipsued by the Iefenrs Construction
Supply Center (DCEC), Columbns, Chio,

Your initisl basis for protest was that all bidders other

than Ojus were nonresponsible in that they vere unable to meet

( the roquired delivery schedule, Award of a cont»sct under the
- solicitation has been withheld pending our decision,

IFB -1788 was iopued on Jamwry 2, 1973, for the smpply of
31,000 rodls of barbed concertina tape vader Itcm No, C0OL: An
equal quantity was nat apide fox negotiation with labor surplius
oren concerns in accordance with the elause "Hotice of Isbor Sur-
plus Aren Sot-Acide (1972 JUL)" set forth in the solicitation,
Provisionp C27 mnd C27a of the IFD providel for firat article
approviel pursuant to testing by the contia itor, ws to vhich
Provision C27a ctated in port: '

(£) The Covernment reserves the right to waive the
requirenent for first srticle teating and approval,
Offorors who have exomined and teated a {irst article
which vas identical to the TV enlled {ory Ly this
solicitation and secured opproval wud:r o »rior Gove
cernment contract phall fyrnish the following inforica-
tion in the epace provided below or by nreparate
attachment to thelir offerc:

1. Lame and addrese of Covernment agency approving
erticle: | -
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2. Contract dhi':e end mmbeys -
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(g) In the event the requivement for firat article
testing end approval is walved, the delivery time
vill be reduced bty the jnumber of deys sllocated for
the submission of' the test report and approvel
seventy-four (74) as cpecified in parasraph (b) of
Prov, C27 unless the oifernr specities a atfferont
period of reduction below;

¢« ' Humbnr of Days reduction in delivery tire for
walver of firat exticle test report: '

The solicitation required deldvery within 134 days after date of
avard if first article tests were to be performed, Uader paxa-
agreph (&) of Provision C27a, quoted above, delivery is ancelerated
by Th deys 4f first article testing is waived wnless the bidder
specifice & lasser period, '

FYour bids were recorded at the bid opening on Jamuary 18, 1973,
After the rpplication of diecounts and evaluation of the trensporta-
tion cost t. the Government under origin bids, the bidders stood us
follous in regard to Item No, O00Ls,

Evalucted Unit Evaluated Undt
Price f.,0.b. Origin Price f,0,b, Destinrtion
Mac-Smith Indus,, Inc, $7.5694 87,4970
Iliﬂd}"ﬂ Indug,., Inc, 705"}62 7.68
Keiser Steel Corp, 7.6562 7.TT
Ojus Indus,, Inc, 8.3318 8,2516

Item Ho, 0002 of the schedule reprosented & price for conducting
the first article teat, if required. One bidder entered "o Cnarge"
for this item and the other three left the "Amount" column blank,
which by the tems of the IFB was to be construed as "o Charge,"
Therefore, it was detexrmined that acceptance of lac-finith's f,0.b,
destinotion bid wvould result in the lowest overall coat to the
Covernment,
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Moc-finith made no eatries in the blanks provided in paragraphs
(£) and (g) of Provision C27a, quoted above, Hovsver, in view of the
faot that Mac-gSaith's fivel &rtiole test reports on tho same item
had previounly been approved under contracts DSA T00-73-(=1057 and
~-1147, the procuring activity propossd to waive firct article

- teating, thereby accelerating the delivery schedule to 60 days after

contract nward,

A premvard survey of Mac-fSuith war then conducted by the Defense
Contract Administvation Eérvices Office (DTASD), ifinmi, Based upon
the premipe that first article testing would be waived and the deldvery
schedule ascelerated, DCABO-Miami rwcormended no averd be made to
Moc-Emith beesure Lts present contyunets require ite entire production
capahility, Howevey, since MaceSaith offered to furnish the firat
article {test report at no chprge and was capahle of maeting o delivery
schedule of 134 dnys after award of contract, the sontracting officer
determined it to ba in the bast infterests of the overnment to avard
Items Hos, 000} and 0002 to Moc-&nith with a 134 -day delivery schedule.

I is the position of thia Office that the decision whether to
grant a vaiver of firet article testing is e matter of administrative
diceretion, to the exercinme of which we sonld not object in the abe
gence of a clear showing of arbitrary or capricious action, B-175015(1),
Beptember 29, 1972, aifirmed upon reconside tion Hovember 20, 1972,
copies enclosed, We note that under Yuu-Mmith'’s bid, the first arti-
cle testing wonld-be performed at ro cherge, the lovest price would be
obtained and the required delivery schictule would he met, Ve there-
fore believe that the contracting officer did not abuse the diccretion -
cormmnitted to him in determining that the vaiver of firnt article testing
for Mans-Sdith should not be granted, and ‘tat an cwerd of Items Fos, 000L
gnd 0002 to Mac~-Saiith would he in the beut intersusts of the Government,
Since Mac-&mith iu copavle of meeting the delivery achedule of 134 daya
which resmilés {rem cuch an awnrd, your contention that Mac-Snith is not
e responsible progpective coutractor for the proposad averd is con-
sidered to be without merit,

A), though Ojus wan evare during the formuletion of its bid that
Mac-Sudth had obteined first article apprmivel under prior contracts, it
von not until your letter of April 2, 1973, that you contended that
Mac-fuith's failure to make entries in purographs (f) and (g) of
Frovision C27a rendered ito bid nonresvonsive, The omiesion of this
information €rom Mac-fmith's bid wes, or chould havec been, apparent
to you at the Lid opening which was held eporoximately 10 weeks boforu
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your contention was made, We therefore zie of the opinion that your

protest vas untinely filed insofar as it concerns the veaTonaiveness
of Mac-Saith's bid and other

efYects of the omission by Mac-fancith of
entries under paragraphs (f£) and (g). 4 CFR 20.2(a),
In view of the foregoing, your protest isg denind.

fiincerely yours,

PAUL G, DEMBLING

Jor the Cormtroller General
, _ of the United States
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