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COMPTROLLER GENERAL CF THE UNITED STATES e
WASHINGTON, .C. 20¥48

) ¢
L02 Decenber 11, 1973

Hurrison, Lucey, Bagle & Solter

Attorneys at Law “re

1701 Penngylvania Avenue, KW,

Ha.ahin.gton, D, C, 20006 v

Attention: Myron Bolter, Esquire

Centlemeriy

» and prior ceorrospondenca;”

We refer to your letter of September 2851
in which You sz

S ... on behal? of Maryland Bionie Systems, Incorporated (¥ionic),

.- proteet the award of a contract to any other firm.under mvitation for bids..,

(IFR) No., WASM=3-7239B1, issusd on May 15, 1973, by the Federal Aviation ;,I?::‘.-

Aduinistration (FAA), United Stutes Department “ofTransportation. .

- asad .

[y T Y

The solicitation is for 4l inptrument landing systiem marker Yeacons !rme

and related literature and equipment,

{tems and requested prices on five nf hhm.

forth belows

“Le Bpare Parts-Peculiay

The IFB listed seven numbered
Item 4 provided as set

for Item 1l and Ytem 2

in accordance with ppecification FAA-G-1375,
daved May 1, 1962 and FAA Parts~Pecuwlier’
Replacement Table Ingue No. 3 dated ‘

September 15, 1972,

"ARTICLE IV.

i lot

¢-- --——-—-"

~ The JF¥B algo contained the following proviaions .-
AWARD, Award will be made on the basis

of the lowesv aggregate bid received for the items and
quantities ordered; for o bid to be considered ro-
sponsive it shall contein quotations for all itews

. and quantities, .
quantity listed for each item,”

- Mve bids were received and opened om Juna 28, 1973.

a8 followss

S8canwell laboratories, Inc,
Maryland Bionio Systems, Inc,

Wilcox Electrlio, Inc,
Wood=Ivey Systema Corp.

Bparton Electronies Division

'[’Pm}e-,f of F /m(mwad Arotled | j

Bldders must quote prices for oagh -

222 885
- 276 521
7 334
&60 ,8T1

The bids were ' -
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Scanwell. wvus dotermined nonresponsible und thus eliminated, Bilonie

failed to quote o price on Item 4 and ww determined nonreaponsive,

Ve have been adviged that, pursuant to Federal Procurensnt Regue s
s - lations (FPR) 1-2,407=-8(b), FAA hos made a determination of urgency ~° -~ """

and is making the avard to Wilcox, However, apparently the awurd :

has not yet bvean mada,

Your protest generally alleges that the determination of non-
responsiveness was improper, Your letter of ‘August 27, 1973, sets
forth the spepifie grounds as followa: SRR L v

-
LE b

CoIt "1y The Invitation To Bid containg o significant 2ol
S wmber of anbigwities, vhich makes-it Aifficult - SR
or even imporsible reasonubly to respond to the A il
price quotation cnlled for iu Item No, 4, Spare

© Parts Peculiar, -
i e o "2, The ondssion to quote a price for-ItemNo, 4 is oo dem A "F‘ff'-
Tk . : in any event o minor informality, with no effect : PRI
. georoooEr : | L3

on aggregate price,

- *3. Bince the IFB statas that award would be made

{ on tie basis of the lowest eggregate bid pelne,
it 18 not in the public interest to deem & bid
non-respunsive for fallure to quote a price on
a minor item included in tbe sggregunte price,

. "}, Bince the bid price of the next lowest bidder in RN EES
some li3 percent higher than protestorts price,
and gince allowing modification of protestor's
bid te ingert the intended ‘no charge! iarking
in l4ne No, U4 would not result in a change in
bidders' positions, late modirication of the e
bid should he permitted in accordance with FFR ' o
f1.2,305."

Regarding yowr contention that the IFB was awbiguous, you specify,
inter alin, the followlng as examples of alleged ambiguity: there ds .
no FAA Parta-Peculiax Replacement Table dated Ssptembex 15, 1972, the ... .- . ..
most recent issue being dated September 15, 1667; 6ne of the paris.
peculiar, an RF iedule, csnnof; be accurately identified on the Rew
Plncement Table; the unit "lot” as used in Item I is not defined in
the IFB, ' :

4 cm 20.2(a) (GAO Interim Bid Protest Mtocedures and Standayds)
provides in part as follows: R

-~
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"Protests based upon alleged improjrieties in wny
type of solicitatinn which are spparent prior Vo
bid opening #* # # ghall be filed prior to bid
opening or the closing date for recelpt of ypro=
posals, In other cases, bid protests shall be con e
filed pot later.than 5 days after the basis foy

protest 3s known or should have been knowm, ,
wvhichever 1s earlier # # #,7 TR

As the alleged ambiguities you eite ghoull elearly have been apparent
to Bionie prior to the submisoion of its wid, and as Bionic did not
yrotest until after the bids were opened, we must decline to rule on
the merits of this portion of the yrotest as untimely,

Your remeining contentions are closely.related and will bas cone :
sidered together, , You argue that the price of. the parts required - —
wider Item 4 could not have exceeded $1,500, approximately one-half ... -
of 1 percent of Bionic's aggregate bid price, and that the cmission
therefore should be treated as a "minor informality," You further
gtate that Bionie's intent had been to enter the words "no charge"
in the space opposite Item k, and to support this contention you
gubmitted a copy of the work sheet from which the bld was pur- .-
portedly prepaved showing a dash opposite Itemw k, Bince the IFB v e
provided that award would be based on total sgsregate price, and Jn . . - .
light of the wide price range between bids, you state that the 3
onission should nnt render Bionic's bid nonresponsive as modifi- rmes
cation of the bid to indicate "no charge™ for Item 4 would not
affect the relative standing of the bidders, Finelly, you contend
that, since a "part peculiar is useless except.as an integral part
of o mavker beacon, the Government would havi.no- cause to procure
a part petuliar except to replace a defective part"” and Bionic
wowl.d be obligated in thet event to fwrnish e replacament
without chergo. :

Hiile it moy be true that the omission of o price for Item 4 oo
wis ingignificent in terms of total aggregate price, we are unable
to concludae that 1t vas & "uninor informality." See Federal Procurement .
Regulation (FPR) 1=2,405 which provides that a defeoct in a bid which -
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affects price, quantity, quality, or delivery may be waived as im-
material only if such effect im “trivial or negligible,” The agenoy
hag stated that the spare parts referred tu in Item 4 were necessary
to heve on hand beqaugse failure of a part-peculiar could result in
extendnd outage of s marker beacon and create a potentially haze
srdouns condition, To assure having these paris on hand, the agency
included Item 4 in the IFB aud integrated its delivery with delivery
of the marker beag¢ons, DBionicis fallure to ingert either a price
or. & "no charge".xotation for Item ki meant that.its bid did not
include that item, In this connection, we stated in B-176254,
feptember 1, 19724 L

"/A] unit price cmisalon * # # would givetne oldder en
option to explain after the opening of bids and the
exposurs cf bid prices whether hig intent wag to pere
form or not to perform the contract work for which no
prices were quoted, In this eircumstance, our 0ffice
has consistently taken the position that-the pre-
servation of the integrity of the competitive bidding
gsystem requires the rejection of such a bid a8 none
responsive and that evidence extraneous to the bid
itaelf may not ba considered to determine the bhidder's
intent, - ) o

Even if we assume that, under some circumstaunces; Bionic would te
obligated to furnigh replacemeat parts without..charge, the reazson
for the inclusior of Item ki remains nonetholess valideeto hava:m
particular quantity of spare purts dmmediately available in cagae -
needed, Moreover, situations could arise where the contractor
would be under no ohlipation to furnisgh & replecement part witbout
chexgo, c.ge, if & part was damaged as a reauwlt.of the neglige.ne
of o (Government employes, .

Yo are aware that the sgency reserved the right in the IFB to
acquire an additional lot of spare parts-pecwliar, Item 6 of tle
schedule provided an followa:

"6, B%re Parts Peculiar for Items 1 and 2 in addition
: those required by Items 4 and 5, in accordance
with Article II, Provisioning of Spare.Parts,
¥NOTE: Bidders shall not quote a price for this
item, An estimated price will be established by
tho Govermment at the time of awaxds,"

L]

W omr Ty

While it thus appearsa that the Govermment could have obteined the -

lot of spare parts by the alternate method specified in Item 6, uthere

are nevertheless two differences between the provisions of Jteus 4 avd §

-l’}- -
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vhish we believe significant, Fivat, a did on Item 4 would have
estublisghed a firm price for the.spare parts, Under Item 6 the price
would Le pet at a poste-award provisioning confexence, with any dis-
agrowment to be resolved under the "pAsputes” clauss of the con-
traot, .The.agency has stated that it included Item 4 in the IFB in
order to obtain the spare parts in the campetitive market at the
best possible price, The second difference concerns delivery, A
bid on Item 4 would have bound the bidder to & specific delivery
schedule set forth in paragvaph 5.l.4 of Specification FAA-G-1375,
Delivery terms under Item 6 would be established at the provisioning
conference and, while they must be "fair and reasonable,” would
neverthaless be subject to negotiation, Therafore, Bionic's oblie
gation uvnder Ytem 6 cannot bie viewed as curing its fallure to ine
sert a price for Item 4o For this renson the casea you cite ars
not applicable here,

In light of-the foregoing, we are of the opinion that Bionic's -

feilure to.quote a.price on Item 4 constituted a material deviation -~

from the requiraments of the IFI and that the- contrasting officer's

determination of nonresponsiveness wes therefore proper. Accordingly,
your protest ageinst the rejectinn of Blonde's bid 1s denied,

However, an invitation may bs cancelled after bid oponing but
prior to award when the contracting officer determinee that canw

rcellation 48 in the best interest of the Goverrment, such ac for

exaxple, where "all otherwise accepteble bids recelved are at
unreasonahle priceas" FPR 1l-2,40L4=l(b)(5), In view of the sub=
gtantial difference between Bionic's aggregate hid price and that of
the next lowest bidder, we are advising the agency of owr view that
conglderation should be given to cancellation of the IFB and

. resolicitation of the items required, '

8incerely yours,

Paul G. Dembling
oL Yor the Couptioller General
C . of the United Sltatesn





