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B-168024 December 13, 1973

The Honorable
The Secretary of the Navy

Dear Hr, Socratary! '

Reference is made to letter of June 22, 1973, Jrom Hush Wict, Speclal
Assistant to tho Agaistant Secretary of the Navy (X and L), requesting our
decision as to the] propriety of payment of L-¥ire Servico Feef assessed
apainat the laval Reserve Canter in the city of Runtington, kest Virginia,
by che municipality.

Chaéter 8, Article 13, Section 13 of the Code of Weat Virginia
providea in pertinent part that—

“& & & cyery municipality uhich furnishes any essential
or cpecial municipal service, including, but not limited
to, rolice and fire protection ® # & ghall have plenary
povwer and authority % & & to dmpose by ordinanca upon the
users of such service ¥ % ® reagonable rates, fcees and
charges to bo enllected in the wanner vpecified in the
ordinanco, * & & .

. :
An explained in your letter, puvsuant to the sbove authority the city of
luntirgton has passed several ordinances which provide for the assecansient
of a £en for fire protcction sarvices against ull users, including vax
exenpt users, The fee 48 calculated at a2 givon percentngc of the -rgespad
volue (au fixed for tax purposcs), of buildipgs and perconsl property.
Since June 30, 1972, thot percentane has been equal to six-tenths of

onc percent. The Naval Reserve Ceanter has Leen asgessed a total of $048 in
Pire Service.Feos for 1971-1973.

You ask our opihion whether this fee constitutes a tax on the Uuited
8tates or a reasonable charge for services rendered, If the fee d6 in
effect a tax, the United Btates {o excmpt frowm payment, &ee McCullegh v,

¥aryland, 17 U.S. (4 Vheat) 316 (1819), Van Brocklin v. Temnersee, 117 V.8,

151 (1556), United States v, City of Detroit, 355 U.S. 466, 469 (1958),
Also, 8ca Chapter 11, Article 3, Section ¥ of the Code of {leat Virginia,
which excmpts the United States from taxation, Howover, 4f the fee 13 o
sorvice charge, the United States may vuy it. Soe 24 Comp, Gen. 599 (1945),
and 50 Conp. Cen. 343 (1970).
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In detarmining whether the fee Laing charged is a tax or a sexvice
charge, we are vequired to look beyond the characterization given to the
fes in tha ordinance, to its real nature, 6ea Carpenter v. Shaw, 280 U.E.
363, 3678 (1930),|pn1ted States v, County of Allegheny, 322 U, S. 174,

184 (1943), United States v. ity of Detroit, 355 U,2. 466, 469, Guide-
linoe for making this determination were set forth in 50 Comp. Gen. 343,
345 (1970), as Lollows!

""" & & ;5 rcasonabla chargae by & political subdivision based

on the quantun of direct services actually furnished and '
applied equally to all property tax-exonpt entitiecs need not

be considered a tax against the United States, even though

the services in question are provided to the taxpayera of

tha political subdivision without a divccet charge, provided

thie political aubdivision is not required by law to furnish

the service involved-~without a direct charge~—to all located '
within 1ts boundaries-—such as fire and police protection,"

The first question that must be answered is whether tha city of
Huntington io under an obligation to provide fire protection sorvices to
its citizenn, He have cousistently held that municipalities are required
by law to provide thic gervice ss well as police protection, See, for
exnnple, 24 Comp. Gen. 599, 26 Counp, Gen. 382 (1946), and 49 Comp, Gen, 284
(1969), In the ducision appearing at 24 Comp. Gen, 599 this conclusion was
roached as a rasult of an intarpretation of the Michipar statute piving fire
protection powers to wuniecipalities, Our interpretation was based, in part
upon the Supreme Conrt holding fn Magon v, Fearson, 50 U.S, 248, 259 (1850),
that a statute which confers a power upon a govermmental body or offlcial
vhich 48 exercised for the benefit ¢f third porsons ahould be conatrued as
fmposlap a duty. FEcwever, it may ba noted that in United Stnten v, Thauan,

156 U,5, 333, 359 (1994), the court gtated that!

_ "It 18 n faniliar doctrine that vhere a statute confers
a powey to be exercised for tha benefit of the publie or of
a pzivate person, the word ‘muy' in often treated as imposing
& duty rather toen conferrivg a diocretion, lason v, Pearcon,
9 How, 248 ® & ®, This rule of construction is, however, by
no wecans invariable, Its applicotion depends on the context
of the statute, cud on whether it i3 fairly to be presumed
that it vvas the intention of the leglolature to confor a
dicerationary power or to inpose an imperative duty. & & &Y

The upplicnbie statute io sct out in Chapter 8, Articla 15, Scction 1

_of the Veast Virginie Code which provides in pertinent part as £51lowsd

"The governing body of every municipality chiall
have pleuary poesers and authority to provide {or tne
preveution aud extinguishnent of fiveg, # A"
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This wording 4s similar to tho wording of § 6-14~1 of the Codu which
clves nunicipalitics police powers, It atands in contrast to the per-
rmissive wording of other parta of the Code giving wunicipalities such
powers as the power to iuprove atreets, § 8-18-1, and tha pover to
acquire and operata wateyworks, § 8-19-1, Thus, tho wording of § 8-15-1
leads ua to conclude that the West Virginia legislature did, in fact,
intend to give municipalitics a mandate to provide fire protecfion to
ito ecitivens and all property within its boundaries,

However, the Coide explicitly permits more than ore way of finaneing
such firefighting activitiea, including the option of charging a fee for
such services, Sea § 8-13~13, quoted above, Thus while the ity of
Huntington i3 required to provide fire protection te its iuhalLitants, it
ig not required to finance it thyroupgh ite goneral tax fundas, Therefore,
1f the charpe for firefighting services bears a reasonable ‘relationship
to the quantum of services provided end is charged proportionately aguainst
all inhabitants wiho use those services, it need not be considered a tax
against the United States, but a fee for scrvices rendered which may be
Pﬂid. ’

It may bo reasonable to chargec the owmers of builldings and personal
property as users with a Fire Service Fea, See McCoy v. City of Sisters-
vilia, 199 6.E¢ 260 (1938). Yowever the method of assesping the fee
involved here is not analogous to any of tho methods of asscssuent which
our decisions Lave held to be rcasonable charpges Lased on the amount of
services provided, auch us a water charpe hased on the amount of water
supplied or a sewerage charged based a monthly rental fece. Sea 31 Comp,
Gen, 405 (1952) ‘apnd 29 Coup. Gen, 120 (1949), Ve £ind no correlation
between the quantun of use of fire protection services and the value of a
person's property. An ouner of valuable property is no more likely to usc
fire protection acrvices than an owner of leass valuable property; pinilarly ;.
he is not likely to use a greater proportion of tiose services,

On the other hand, the instant Fire Service Fee resembles a common
type of tax--the ad valorem tax——which has been defined as a tax or duty
calculated at a certain percentage of the valua of the objeet Leing taxed.
See Thomas vi City of Elizabethtown, 403 6.W, 2d 269, 272 (1Y65), United
States v, County of Allegheny, 3iz U.S. 174, 184, Powell v. Cleason, 74 P,
2d 47, 50 (1937). Ia the }cCoy case, pupra, the Supreme Court of Appeals
of Weat Virginia indicated that a similarly caleculated fire protection feo
wue not a tax because it was not bhased on the asscssed value (on whigh tay
levien are laid) of the bwildings and personal property. As indicated alove .
Huntington ordinance bases tiwa fea upon the assessed value (as fixed fox
tax purposes) of the property., In any event in our opinion an asscssment
(foc) basad on the value of property (vhother it be based on the assesseu
velue for tax purpones, other aspessed value or actual value) is in the
nature of a tas for wnich the United Stotes would not be liable,

BESY DOCUMENT AVAN AR



- .
4

L4

B-168024 ‘©

L4
¢

In light of the foregolng, we nusy conclude tlhat the clty of
Huntington ¥ire Servica Fee 48 in nffcct a tax upon the United States
and, hence, way not be paid by your Department,

Singerely yours,

PAul I Dacbling

For the Comptrullier Ceneoral
of tha United States
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