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COMPTROLLER GENERAL OF THE UNITED STATES

WASHINGTON, D.C. 10343
]

Decaaber 28, 1973 '

Rdgemont Constructiom Co,
P.0, Box 272
Bast Bt, Louis, Illinois 62202

“Attention; Mr, Yoooard Xaye o
Gentlement

Referencs 1s ~mde to your letter of Dsbexber 11, 1973, and prior
correspondence, protasting against ths proposcd award of A contraot
to L. Wolf Coastruction Cormany wnder invitation for bids (IFR)

Mo, DAAJO4=TH-D-0004, issuert by the Procurementy Divisiom, Headquarters
and Installation Bupport Activity (AVSCOY), Depertmont of the Army,
! Orenite City, Illinois, Division, ,

The IFB raquasted bHids for furnishing all labor and materials

and for perforning all work necessary for tha renovation of Bullding 23),

to be used ap & nov comaisaary at the Oranite City Army Inatallaticn,

! The forzmat of the bidding schedule licted four bidding groups to cover
the Commulssory Project, Parking Projent, Bouth Dock Project, and West
Dock Projeact, recpectively, 7The four groups covered 4 itens of work
ud, in addition to quoting a unit price for each item, bidders were
requested to quote m totnl Hid price for all groups items ). throuch k7,
On page 6 of ‘che schedule, bidders wore andvised "BYD FRICTS MUST EE
ERTCRED FOR ALL YTSMS. BIDS EUBMITIED WITMIOUT BID F2ICES BELG ENTERED
FOR Alds TT51Q VILL BE REJLOTED," ‘

“wo bids were received end opened on October 30, 1973, The lowest
total agaregeto bid in tho amount of $1,312,051 was suwhmitted by
L. Volf Censtruction Company, The only other agpregute total bid in
the amount of $1,378,00N vas oubmitted Ly your firm, The contrnoting
officer proposcs to award a contract for all four projects to Wolf as
the lowest rmoponsible, «csponsive bidder,

You contend that tha procuring ectivity should raject the bid of
Wolf ap nonvesponsive becsuse of itz failure to show unlt bid prices
for all itema, In view of this, you argua that the Govermment is nok
tully protactod from & further claim by Wolf for siditional coats and
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that nzceptance of the Wolf bid would be prejudicial to the ofher
bidders, And you maintain that your firn wos deprived of bidding on
an equal basis with Wolf) that you have bid in aceoxdance with tha '
bidding instruostions whereas Wolf hes set up for itself a desivabliéc
alternate, 7Thus, ycu state Volf has gained an umnfair advantage over -

t

The racoyd chows that Volf ente lurpesum prioes for all {tems
in its bid except for items 3, 4, 5, and 25, In the blank spacos for
inserting the lump-sim amounts for items 3, 4, 5, and 25, Wolf utateds
"Ses itcm 4O for item 3, “Oen ftems H1 and 42" for 4, "Ges item 43"
for iten 5, and in (ho gpace for item 25, it inserted "Xten k6 and 47."
Bince separate pricesfor items 3, 4, 5, fnd 25 wers not stated in its
bid, it 1o your contention thet auoh failure rendered the Walf Hid
noarasponsive, ‘

Tha contracting officer has taken the positiom tha$, notwitiwtanding
the failure of Woll to chow soparate prices for four items, the hid
binds the coupeny to furnich all ifams at the aggregate total bid price
in its Lid, and therefore, the failure to price thess four items sepe
arately ig therefore immeterial,

IS is wall estoblished that bids which do not conform to tiw
roquirerents of o colicitation.pust be rejected as nonresponsive,
unless tho deviation ia immtericl or is a metter of form rathsr than
of substonce, A deviption is considered material and ia cauvse for
rejootion, if i¢ effocts price, quantity, or quality (B-~175243, June 16,
1972)s Howuver, s vequiremsnt in a solicitation i not necessarily
material simnly becouse it is expressed in pocitive texms with & wurning
that failure to comply "may" or ‘“will® result in rejection of ths bid
6s nonreopcnoiva, Bee 39 Cope Gon, 595 (1560)3 52 14, 265 (1972)3
B=176539, Nuvemher 13, 1972, Alon, sea Armed Services Proouremsnt
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Regulntion 24035,

Ve bolieve that the fallure of Wolf to insort prices for Ateas 3,
k), 5, and 25 4n its bid vas not a materin) deviation fron the terms of
thi solicitatieon, ocince the biddsr, by inserting in tho spacea beside
iteas 3, I, 5, end 25, "Gaw Ytams " ond referencing iteas 40, M1,
k2, 43, 4G, and L7, which itens covered work sinmilar to that mpecified
under itema 3, b, 5, cnd 25 would b9 oblignted to perform the work
cuovered by thess itens for ¢ha prices quoted for items Lo, k1, 42, k3,
k6, and 47, Aleo, oince tha contracting officer is contomplating
awarding to Wolf o contract for mll 47 iterws of work coversd by all
four projects, 1t is our opinion that for purposes of apgregate award,
tha tutal bid price Tor itens 1 through 47 is controlling rather than
Wolf's individual item prices., The primary project covers the
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construntion of the commissary and consists of 39 items of work,

It in trus that 4f any of the other projects were deleted [rom the
group of projacts to be avarded, no awayd on the cormissary project
could be made to Wolf aince prices for some itsms are-inoluded in -
prices for certain itema of the other projects. However, since ar
avard of cll projects is coantemplated by the contractiug officer, we
believe it vovld be proper to consider Wolf's bid xs responsive for
Fuposes of xaking an aggregate swesd, :

¥urther, i1t aproars that Wolf submitted an "all o mone™ bid,
In vegard to “all or none" bids, wve have held that such & bid is -
. respomsive unless precluded by the invitation and that an "all or
none™ bid vhich is not precluded by an invitation muat be considered
it 1% offers the lowest agsregate price. Bea 42 Comp, fhen. Th8
(1963), Vie have reviswed tha provisions of the invitation end the
considsration of an "all or noms” bid is not precluded,

.. Almo, you point to item 3 (outside utilities) of Wolr's bid on
the commissory project whare it inserted the notation, "Ses item 40,
rather than a price. Item LO 4z ths earthwork, excavating, ete,, for
the parking project, Youn state that the foregoing notation does not
fully bind Volf to do tha complete projlect apd that the notation 4w
ot best anbiuous, You chasrve that differeat persons might ressone
£bly interzeet it dirforently, and that if auch & notation were
" parmissiblo, it should have heen "Included in Itea 4O," We view
the notation ns rmeaning that the price for itexr 3 was inciwdad in
the price for item 4O, Wa 40 not believe that if Wolf is ewanled all
the work, 1t could deny the binding effech of its aggregate bid,

. The protast ia therefore denied, |
. Binosrely yours,

R.F.KELLER

'DOPULY Comptroller Censral
of the United Otatea





