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COMPTROLLER GEMERAL OF THY UNITED STATES
WASHINGTCIL DS, 29648

q
?oceuber 28, 1973

J(Oglu

The Honorable '
The H2oxetary of the Ammy,

Dear Mr, Becretary)

Mference is made to letter AMCGC-P dated August 7, 1973, &nd prior
coxrespondence, from The Deputy General Cownsel, licadquartera United
ftates Army Muteriel Coomand, reporting on the protest of Avien Incore
porated (Avien) againat the cancellaticn of invitation for bids (ITB)
DAAA21-T73=B=0025 and the resolioitatiom under request for quotations
(RQ) DAAA21-T5Q=0003, {ssued at Picatinny Arsenal, Dover, Few Jersey,
on December 20, 1972, for a quantity of XH2K1 sequential timers,

© I¥B DAAAZ1«T2-B~0338 was Swsued on Moy P2, 1972, and three bids
were received by bid opening scheduled for June 23, 1972, After opening,
the X3 vas canceled due to changes in the specifications. Thercupon,
1¥B Jlos DAAAR1=T3=Re0025 vans isgued on July 31, 1772, for quintities of
either 95 or 142 X{U2EL sequontial timera, which are compmmentn of the
sdfety and amming cystem of the lance missile. ‘he following Lius were
yegelved in response to the nollcitation)

' Item 0001 Ttem 0002

Hame of Nidder 42 each 96 _each
Avien ' ‘2' 29.37 ‘2,633091‘
gparton Nathvest 5,463.67 3,733,680
Applied Resources Corp. 3,h08,C0 3.770.00
loskheed Mectronia Corp. 3,9%0,00 510,00
Int'l Bignal & Coutrod

Corp. l&.3?2.00 ‘6.7934!)
Banders Assoc. Inc, 4,540,00 5,127.00
Nuirtin Karietta Corp. 6.958;& 8,108.00

Aftes the opening of bids and prior to the completion of the preavand
surveys, the contracting officer became awvare that the tiwers, being proe
duced as in-house work at Ploatinny Araenal, vere experiencing a high .

*  rejootion oy scrap rate, Tho contracting offl\cer detcormined that the
teslmical data packnge was in such condition that to awvard a fixcdeprice
omtract woull lcad to prohibitive losses in ccat and administration anl
delivery tim hecause of engincering cbhanges vhich were negded to improve
tho data packag®s Dased on the above reazouning, thw contrecting offcer
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determined to cansel the IFD, discard All bids il resclicit the procure=
ment vnder a request for quotationn. This action was sccamplished by the
fssuance of K'Q DARA21=73-Q-0063 wvhich had for ity objective a cost-pluse
incentive-fee (CPIF) contract. ,

The bases for kvien's yrotest ane that the IFB sbould not have been
canceled; that a CPXP~type vo tract is inproper for a production contract
vhere, as Avien alleces occurred here, there fsno develorzent effort) and,
finally, that the evalustion factors wwler the RIQ were nbiguoml

After Aviea's proteal was filed with cur Offico, & dafemimtim vas
made to make an &imrd based on wgency under paragrsph 2-407.8(b)(3)(1)
of the Armed Dervices Procuvawen$ Regulatitn (ASPR) and, pursumnt to such
:nt:miutim, avard was made to Marti- Marletta for 320 tixwrs om a CPIF
asis, ' :

A zeviev of the recon! befors cur Office shown that ths £ollowing
beals was given by the contracting officer foy the cancellation of the
IFB w reported in his written dctemination:

“v # # The reviev and evaluation rvvealed that sooe

caponeita previously considared ta be guitable for

provursment through the Formal Advertised Method of

procurenent are not suitable fox this type of procure-

ment nction. The Technical Data Puckage could not be

utilired Yy a contrastor as an adequate vehicls for

production purpoaea without consideratle prior engle

neering esvaluation. Production covplying with the

exioting drawings i) opecificationy would xeault 4n

an extremely high rejection rate not atiributable to

vorkmanahip, tut associated with the adeqwwy of the ~
Technical Packages : )

“RBesed on the foregoing, I hereby determine to cencel

the Invitation pursuant to ASPR 2-404.1(viii) 'for

other reasons, cancellation is clesrly in tlwe beat

interest of the Government.' The resalicitadion ahall
- be under a Request for Quotation,”

After tue. above determination waa sade, a lettyr wea sent to all
bidders giving the above resson for ths cancellation and sdvising thea
to retain the data package for use on tle rea~licitation,

A roview of the record before our Office chows that no chiange waa
made in the technioal data package under the RFQ except that a quantity
t(:f rt):ury awitchea would ne longer be Uovermment-furniahed material

Grli) .
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The genural rule regarding cencellation of a.solicitation and the
discarding of a%l bids was cotalhlished in The Hausman Construction
Company v, United Statas. 102 Oe, Cl. 699, 719 (1945), whera it was

. stateds

LR TR TR e

4 @ & To have & sat of bids discerded after thay axa
opaned and ench biddsr has learned his civpatitar's price
i3 a aerious watter, and it lbould wt ba parnditted except
for cogent reatons, W A A"

Our Offina has hald that tha dctnrniuntinn.vhnthtr a cogent reason
exints for cancellation is a natter primarily within the discration of
the apgency and will not be disturbed in the absence of clear proof of
and abusa of that discretion. B~)73740(1), November 17, 1971, and 49
Cmp. Gun, 384 (1970)0

In tlds casa, the discovary of tha high scrap rate sems to have
basn tho dociaive factor in tha cencellation of the IFD and the {ssuancs
of the RI), Hovws7wr, ve note from the IFB that the rotary switches which .
wara supplisd as GFM wera in exoess of tha quantity of timess by almost
20 parcent, aun indication thut knowledge of o high scrap rate existed
prior to the ivsuancs of tha IFB and van usod as a basis for computing
the nuxber of swvitches to bs supplied,

It appears tlat at loast Avicn, the low bijder, understood that tha
high scrap rate yasulted from difficulties in the production of the timer
vather than because of any problezs with the Covermant-furnicvhed gwitches
If Aviun and tha other bidders could ba prasumed by the contracting office
to have had sush knowledge prior to bid opening, a bidder awarded a con~
tract pursuant to the IFB would ba (xpectad to assume the risk of the high

. scrap rate, In that cass the switch from a fixed~prics advertised con~

tract to a nugotiated cost-typa contract sarvaed only to shift the risk
from the contractor to tha Covermment and would, at hest, reprsisent poor
procurament practice,

i

Avien ulleges that the IFB was canveled to pormit a nesgotiaced
cost-typs award to Martin Marietta Corporatiow who could not be xeached
for awvard undsr tha advertised procurement without displacirg six lower
bidders. We are not in & yosition to establish ths motive for the con-
tracting nfficer's aution, WHith the advantsge of hindsight, prudence
would hava 4ictated that the contracting activity look into thw waason
ableness of the rejection rate prior to the ¢xposurs of bida unier the
advertised solicitation. Fzilure to have donn s2 permite the kinl of
charge leaveled by Avien and does rnothing to reinforce confidenca in the
integrity of the Yederai procuremsnt process,
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Wuile there is not a sufficient basis in this case to challenge
the validity of the awvard, an administrative review of tha procure-
ment practices utilired in this inctance appears warranted, We would
appreciate advice on tha results of the raview,

Sincerely yours, - .'

L J
L} .
. .

RF.KELLER

'Dovuty Comntroller Ganeral '
of the United Gtates
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