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COMPTROLLER GENERAL OF THE UNITED STATZS
WASHINGTON, 1.C. 20348
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D-177423 May 18, 1473

Cole and Cronar
1730 K Sttﬁﬂt. .
Waahingl:on. b.C. 20006
Attentiont Alan Y, Cols, Eaqiirae
Willian A, kKahn, Eoquire

Centlemant

Tals vefers to your letter of April 2, 1973, and prior correspondence,
on behalf of Weinschel Enginsering Co., Inc, (Hairochel), protesting award
of a contract to any bidder other than Woinschel uuder {nvitation for bids
(I¥B) FA1608-73-B~0017, dated July 18, 1972, issucd by Kelly Adir Force
Basa, Texae, The golicitation is for a penk powar easlibration systexn and
is the second otep of a two-step formally advercissd procurenent, which was
initfated by ths fnouence of tho first-step lettor request for technical
proposals (LRIP) F41G08-~72~R-G246 on August 10, 1971. The protest ia
directod at thoe conduct of both-the first and socond steps of tho procure-
ment, Since the fysues concerring sach step of the procuremant arc largely

unralated, ve ghall considsr your ntep—onu armmeants indapendently of the
gtap-two froundn.

Step-Ona

L4

The main thrust of your argument concerniag the stop-one procecdings
is that Applied Microwave Lsboratory (AML), thy ultimate low biddor, was
unfairly grented additional tima to qualify 1fts initially unacceptable
propasal, You contend that the Air Forcae's deterninatirm that Alll's
propoual wae¢ unacceptable should have precludad eny further discucnion
between AYL and tho Air Porce, and that, theaefore, AML chould not have
been pernitted to participate in otep-two,

You state in your letter of lNovembsr 16, 1972, that Woinechel firat
becems avare of the allegod inproprieties in tua conduct of stip ona upon
inspection of the ITB, which was fssued on July 18, 1972. By letter dated
July 28, 1972, VWainachel protestod to tha contracting officer and raquasted
that AML be dlaqualified from further compoatition, During consideration
of the protost, the bvid opening data was suspendrd indefinitely, Veinschel's
protast was deniod in g letter of September 27, 1972, from Philip U,
thittoker, Aasiotant Sceretary of the Adr Forca. 7Tha preunds for the denial
of the protest wevro detailed in n lotter datad Suptember 2%, 1972, fron
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Colenel Thomas Keheley, Chief, Contract Management Division, Hesdquarters,
Dapartment of the Air Force, By amendment Jdated October 4, 1972, bid
opening was set foxr November 6, 1972,

Thernafter, Weinechel proceeded to contact various Adr Force personnel
in an attempt to have step two postponed to parmit a reconsideration of its
protest, Weinachel was advised on llovember 2, 1972, that tha bid opening,
scheduled for November 6, would tske place as planned and that the Aix Porce
vwould not reconsider its denisl of Weinschol's protest, Dy talegrasm dated
Hovember 9, 1972 {reccived Hovenmber 10, 1972), Veinschel protestecd to this
Office, . .

Tha tima for £iling a protest with thio Office 1s set forth in our
"Interim Did Protest Procedures and Standards", 4 CFR 20, Section 20,2
provides in pertinent part thats

(a) Proteators are urged to seek resolution of their
complaints initially with the contracting agency, * % & If
a protest has been filed initinlly with tha contracting
agen.y, eny siubscquent protest to the General Accounting
Offich £41ed within 5 days of notification of adverse agency
action vill be considered provided the initial protest to the
agency was timely filed, & ® #

(b) ™ie:Couptroller General, for good cauae shovm, or
vhers he dutermines that a protest raises iesues pignificant
to procurement practices or procedures, may consider any
protast vhich is not filed timely.,

In 32 Comp, jen. 20, 22-23 (1972), we statod thati

Our bid protest regulations ® %. % provide that
following "ndverse agency nction' upon a protest, the
protestor oceking a decision of our Office must file hic
protest in a timaly manner, # & &

* # & Yo recalize that a protestor msy conslder an
agency's init'in) adverse sction to be ili-founded or
inadequately exploined, lcading the protestor to engjage
in further coxrespondenca with the agency, % % & it
then becones difficult to idontify tho Y£inal' adverse
sgency sctions For this reacon, wa rogard it as obliga~
tory upon a protestor to f£ile hle protest with nur 0ffice
vithin 5 dayc of notification of initin) adverse egency
actfon, 1£ 1t is to ba conuldored timely,
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Weinaschel was initially notified of advorse agency action by letter
of Beptember 27, 1972, from Assistant Secratary Whittaker, and notified
by amendment dated October 4, 1972, tust bids would be opened on
Hovembar 6, 1972, Since its protest was not filed in this Office until
November 10, 1972, it is clecar that such protest was untimaly,

Horeover, we do not ugree with your contention that § CFR 20,2(b},
vhich permits tha Conptroller Genaral to consider untimely protests, is
for application hera, An untinely proteat may be considered for "good
caune' or wvhere tha Cosptroller General '"determines that a protest raiges
issuas significant to procurement practices or procodures,” '''Good cauuc'
4 & % generally refers to soms conpelling reason, beyond the proteator's
pentrol, which has prevented him from £iling a timely protest," 52 Comp,
Cen, 20, 23, supra, We are not avare of any compelling reason which
prevented Weinschel from filing its protest uith this 0ffice within tho
required period, Nor Ao we think the other excepiion in pertinent, As
va ntated in the above cited case, "'Issues sgignificant to procurement
ptactices or procedures' refera W "n 8 to tha presence of a principle of
widcepread interest," Ve do not think that the issues presented in your
atep-one protest £all within this category. Accordingly, that portion of
the protest dealing with step one 48 digmisced as untimely,

8tap Two

Jn ragard to step two of the procuresmorny,: you mako four arguments
vhichh yov contend require the xejection of A.L's bid,

Firat, you cantend that the low bid under otep t=ro vas submitted not
by AML but by EPSCO, Ine., and sinca EPSCO, Inc., was. not a participant
in stap ong, tha Afir Force should not have ay epted its bid, You nota
that ou page 1 of LPSCO's bid uuder item 17, ' Y'TFEROR NAMD & ADDRESS,"
the fallowing io listed?

m)sco ’ IM * ‘. .
Applied Mderowave Divieion:

/.1 Providence liizhway

Westwood, Maspachusetta 02090

You also point out that on page II-1, of the bid vhere bidders were asked
to aclmowledga that the bid was in accordanca with the accopted first-step
techuical proposal, the nanes "Applicd Microwave Laboratory' appears.
Finally, you note “hat the cover lenter trancritting the bid wne giguod
“Appliced Vieroeave, a Division of EPSCO, Inc,"

You alro contend that AML has not complfed with scction 25, part 4
of ASIR, wihich contains opecial provisionn ie¢levant to novation apree—
ments and changes of nane agrecments, lowever, ASPR 26-4 1o not uppli-
cable hero bacawse it applier only whero there is already a coniract in
axisterce,
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Tou also cite 43 Comp, Gen, 353, 372 (1963), for tha proposition
“that travsfer or assignnont of rights and ecbligations ariasing out of
proposals is to hae avoided, as a matter of public policy, as well ax
sound procurement policy, unless the tranasfer ie cifected by operation
of law to a legal’'entity which is the complete successor—in-interest to
tha original offeror.” Ve do not think, houwever, that this principle is
applicsble, Counsel for AML states that AML formally became a division
of EPSCO on October 3, 1971, and has remained a divieion of EPRCO through-
out tha procurement, Since step-one proposals were not gubmitted until
Hovember 12, 1971, wve do not perceive how there could be any ''transfer of
rights and obligations arising out of proposals" involved in the instant

caga,

Finally, as the contrzcting officer pointa out, "% # & the title
page of tha original step one technicsl proposal, submifited by Applied
Microwave Laboratory (AML) contains the following, 'Prepared by AML
Division of EPS5CO, Inc,' It is clear that the techbnical proposal and
the bid ware submitted by the same fira," Wo concur in the conclusion
of the contiacting officer that AML and BPSCO are one and the same firm
for tho purpose of deternining the eligibilicty of tle AHL~BPSCO bid,
Your protest on this ground, therefora, is denied,

You next contend that AL 48 not entitled to avard bLecause it falled
to acknowledpa, as required by the IrL, that its bid was in accordance
vith the tecnnial proposal found acceptable by the Air Yorce. Paga II-l
of the IFB statcs that hids "will be sccepted and considored only from
thoce firms who have submitted uccepteblu Techinical Proposals pursuant to
Letter Bequeons; for Technical Proposals F&1608-72~Rr0246 isouod 71 Aug 10
epd Amendments 0)01 ¢hru 000; thereto," Tha accaptable proposaln are then
1isted as follow 't

o, Applied Microwive Lavoratory proposal Q-355, deted
71 Hov. 12, as clarified by lotter dated 72 Feb 15, eand
Addendum 1, dated 72 Jun 02, with the remote sensing
head housed in a texmporature control oven as propoacd
in Addendun 1,

b, Weinvchol Inginaering Co., Inc. proposal 9174,
datad 71 Oct 28, as clarifiod by letters dated 72
¥eb 15 and 72 har 17,

Pinully, tho eolicitation requiraes thatt
The bidderr wlll acknowledge in the space provided

that hin ¢id 18 in vccordance with his Technical
Proposal av sutmitted,
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Beneath this sentence, a space was provided for tha bidder to complete
the required acknowladgment, AML £41led in the blanks in the following

manner:

Applied icnovave Leboratory Q355 dated 71 Nav, 12
(FIRI) (TLCENICAL PROPOSAL N0, &
DATR)

It is your position that AlfL's bid ohould have been rejected because
AML: perely listed the technical proposal and dete without apecifically
ptating that its bid was in accordance with that technical propossl, 7You
aleso arpue that AML's attempted acknovledpment was ineffective becauss AL
included in the appropriste spaca only the technical proposal nunter and
date, hut omitted the clarifying letter of Pebiruary 15, 1972, and ‘Addeudunm 1
dated June 2, 1972, Consequently, you contend that the Adr Force could not
legally requirc AL to aupply a product in accordance with thcse subsequent
clarificacions,

We dipsagran vith thease contentions, Firot of all, we think it would
be unruasonable to expect a bidder to conclude that, in the limited spece
provided, it was required to recite that its bid was in.accordance vith its
techinieal proposal, The moro veasonable conclusion, we thirik, was the one
adopted by AMI—simply listing the firm name ani technicrsy proposal number
and date in the appropriete blinks, This is sufficient Lo batisfy the
raquirezent Hr an acknovledgmont. Hor do we think that AML was obligatcd
to list ite clerifying letter of Februcry 15, 1972, and Addendum 1, dated |
Juna 2, 1972, Tho cpace in queation requirece the bidder to £1il in thae
"rechnical Proposal o, & Date.'' It makes no mention of any supplemental
material, We think it wae clear)y the intent of AML to commit itself to
~ perform in accorxdance with ita acceptable amonded proposal,.as listed on
pago II-1 of the IVD, Veinschel's proteat besed on thds allegation is,
therefore, deniad, : : :

You alwo contend that AlfL's bid s%ould be'declared nonresponsive
hecause of a failurs to aclknovwledge an awendment having 4 significant
iwpact on price, delivery or quality, citing 42 Comp. Gen, 491, 493
(1963), Tiwa instant IFB required Lidders to acknovledge receipt of all
poendwents. AML correctly aslmowledgoed receoipt of Arendments 0002 and
0003, 7Tnstead of cchinowledging receipt of Amendment 0001 %o the IVB,
however, AML acknovledged Amandment 0001 to tha step-one letter request
for tachnical proposalo, Since AML attached to its bid copien of the
arcndrents it purported to azknowledge and included o copy of Amondiment 000.
to the LRTP, you arguo that AYL evidently intcnded to acknouledge that amond
ment rather than Anendeent 0001 to the IFD,

'
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Wa think that AML's failure to acknowledge the corract Amendment 0001
i8 clearly waivable, The contrasting officer in his otatement of facts
and findings noctes thati

Arendmant 0001 to the IFPB added ona page of amendment 0001

to the technical propossl {purchase description), which was
inadvertently onitted, The purchase description vas amended
during step ope and this three page amendment was distributed
to a1l potential bidders by amendment 0002 to the RFP, This
smendnent to the RFP was acknowledged by signature of

Herbert K. Clerk, President of AML, on 9 Nov 1971,

It is reported that tho technical proposal of AL specifically addressed
pavagraphs of the purchase description, as suwended, und therefore, it is
establiched that AML intended to be bound by the terns thereof., Therefore,
ve fail ¢o @see how the fallure to acknowledge receipt of Amendment 0001

to the I¥P raquires the determinution that AML's bid waa nonresponsive,
Acecordingly, since the material in emendment 0001 to the IFH was a pact of
ntep ore, tha £ailure of AL properly to acinowledge its receipt may he
vaived as a minor informality, Soe 51 Comp, Gan, %93 (1971),

Finglly, you contend that AML's bid 48 nonresponsiva because it wzy
Yquelified by a condition direcctly in contradiction to the terms of the
IFB," You note that in ite traasuittal leotter, AML otated that:

The unite will bo depigned to weat the raquirements of
Paragraph 3,2,3 a0 ameaded, Only ona (1) unit 17111 be
tented to verify that the desipgn io andequate, (Lumphasis
added by you,)

+ It i your position that this statement conilicts with the requirevouts
of paragraph 4.2,2, vhich ptates in pertinent part:

The Firat Article teat sample chell consigt of four
inctrunants, ecach representative of production instru-
mento, A ninimum of two instrunonts from the oanmple
ohnll bhe subjeceted to each test required by 4.2.1
(Lophasis edded by you,)

You contend that AL has offored to test only one unit for elrctromagnetic
compatibility, whercas paragraph 4.2.2 requires that Pirst Article teots
be condustod on a ninfimm of two units,

Tho Adr Yorce taken the position that AML'eo ctatcement in {te
tranmmdttal letter did not qualify its bLid bLut rathew notified tho Aix
Yorca that AML intended to underteke an cdditionsl test 4n tha corly
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etages of the equipment's development to Jdetermine the adequacy of its
design for electromagnetic compatibility, Thie test, according to the
Adr Yorre, wae not required under the contract but was, in the opinion
of the contracting officer, an attempt to inform the Covermment that
AML "'would do everything in [its] power to aasure a quality product
would be received by the Air Force,"

We think there 18 merit to the Alr Porce's argumant, You noteo
thet a bidder fa a two~step procurement "expends more effort and
resgources than o bidder who compates in a single~step advertised pro-
cedure,' Ve have rocognized, therafore, that a bidder found to be
acceptable under atep one would not likely disqualify ita step-two
bid by luberting & condition in countradiction uith its accepted ntep-
ong proposal end the requirements of the specificationn, 45 Comp,
Gen, 221, 224 (1965); 50 Cowp, Cen, 337, 342 (1970)., The alleged
qualification in AML's transmittal letter must be read in light of the
pregumption that it intended to hid 4in accordance with the requirements
of the purchase description, When considored in this light, wa fecl
that we nust concur in the contracting officer's determinntion that
Afd'p trancnittnl letter did not contain a qualification,

Accordingly, for the reapona neﬁ forth abova, your protest on
behelf of Wedinschel Engineering is denied,

dincerely yours,

Paul GO. Dechling

For the Coﬁptrbller Genaral
of the United States





