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COMPTROLLER GEHERAL OF THE UMNITED STATES {
WASHINGTOH, D.C, 20544 'P

_30 96

¥ay 23, 1973 #

Fogied Incorporatad
1525 Rlaym Avenue
Croftan, Marylmnd 21113

Attentimz‘ lirse R~ Ds Bonney
Fresidentd

Gentlemens

e are in rceeipt of your letter of April 9, 1973, and prior
correnpondence, nrotesting nzainst any werd of & costract wnder
Govesnnent Printing Office (Gr0) solicitatimm No. 14533 being made
prior to o complete revigion of the specifications.,

e nolicitntion in question ia Tor the procureasent of two
battery operated narrow eislec rcach fork truoka., You convend ithat
(1) tho mneeificutions are restrictive to the product of ona manuface
turery (2) if the specificd Y2-inch length of the forks, whieh you
believo nerves no wieful purpose, was rcduced to 40 4inchies, two addio
tionul tidders would be gble to meet tie E5«-inch overall length suecie
ficationay and (3) enother method of increasing cometition wovld be
to uge o mors cumpuet battery, -

You cantend {urther that the speeificntionr contain numerous
conflicts and contrcdictions. Bpeeifically, you asepert that the .
requirerment ntated on pane 6, paregreph 2, of the achedule, that the
trickes ore 40 bhe furnished vithout cyverhecd guerds, is in conflict
with the provioiemo of the Oacupaticnnl Hzalth and Esfoty het (0NSA)
with vlidch the invitution for bids (IFB) ntates the cquipment fwuniched
must commlye Also, yYou allepe that certelin dimenclona and requirements
ptated in the schedule conflict vith stunderda contained in the incorpo-
rated nilitary cpecificutiona, Taese conflicts npurportedly exiot as tog
in load back rest heighty Sb) coaster wheel heighty (c¢) load wheel gizes

d) battery comortment; (e) the requirement for pover steering; () posie
tion of cmtrols} cnd (g) position of steering wheel,

However, any canflicts between the dinsnsions end standerds dn the
schedule onl the incorporeted militery cpecificationy nre resolved by
©oparesrepn )9 of stendaxd forn 33A walch povtes:
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19, OHD'R OF PRECEDENCE, In the event of an inconsistency
between provigiens of thig aolicitation, the inconsisicney
ehall be resolved by glving precedence in the following

order; (m) the fishiednles (b) Eolicitation Instructions ond
Conditionnj (o) Generel Provisionny (d) other provisions of

the controst, wvhcther incorpornted by relrerence or omiacririges
and (o) tho specijications. (luphesis addaeds)

8ce D-161930, Beptember 25, YO0T. Thercfore, tho alrsz and requirements
in the achednle prevoil,

Turther, an onbiguity does not exlist in conneetion vith the soldcitation!
request for & tiuck without en overhend guard in peeming disvegard of the
Oliths 29 CFR 1920,178(e )(1) allows for the deletion of the puard whcre opere .
ating conditions do not permit, Bince the agensy has obviounsly made this
-~ getermination, the IF3 couteins no conflicting provisions on this point.

The direnpicm of the trucks sousht were dictated by the physical
Unmitations of the CPO building. Althourh the specifications provided for
an 85-inch morimin overall length ond & 42-inch icngth for the fark, it
wus equally critical that the truck bYody lengih not exceed 43 inchea,

If the specificaiiona wore amended per youy request end the fork
ohortencd (to kO inchea), thereby olloving the truck body to be lengthensd
(to 45 inches) while maintaining the overall 85einch maxirmm length, the
pgeneyts neede would not be met, fluch & truck wvien crrrying a stonderd
hOeinch pallrid would have a looded lensth of 93 incheae=thereby providing
6 nmere 2-incy clcarnnce on the GPO's O5-inch elevateors., The cpeney hos
deterained, with justification, thnt this close tolercnce is inudequete,
O the other hwwd, & U3«ineh truck body, similarly equipped ond louded,
wlll only have an overall length of Ol inches, fuch a veiltele vill heve
the Y~inch ele mior clearance vhich the wzency decms essenticl,

The agency edmits that a LO-inch fork could be oubatituted for a
i2einch fork with no loss of efficicney in corrying Wd-inch pallcts.
Hosiever, ouch a cubatitute would not in and of iftself have c»y cffect
in increasing cerpetition without a chonge in the nosdom .y timel body
lensth of B3 inchies and, os previously shovm, puch an increase in eirze
hao been deterrined to be imprectical,

‘While ouxr Office has comoistently stated that specifications should
be draun to moxinmize cormpetition, B-172006, June 30, 1972, sre vill not
interpuse our Judpment for that of the egeney's even when comatition ia
reduced ' % # \mless there 1o clear and convincing evidence that the
eoency onindon ig in errcr cand thet o comtrect nirarded on the basis of
_suth epecificutions vould, by undulv restricting competition *# ¥ € he a
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viclation of luu," (Emphacis edded,) WO Cop. Gens 294, 297 (1050); aee
ko 44, 156 (1939) and 17 id. 554 (1933). Under the cirvcumsiences, theso
speeifications are not unduly restrictive for they do not appear to havo
been unreasonably derlved. BSce M. Steinthal & Co. v, Searena, U55 Pe 24

1233 (1971).

You also eontend thot the length of the truek body could have been
shortened by redueing the gize of the battery corpartuent except that the
pchedule provided that the truck ghall accomodete an Evide 11E53=1). battery.
In that repand, the gpecificotion in the gehedule provided for the truck
eecoznodating aa “Bdde MIZ-11 (or equel)” vattery, It $o our understending
that the Iddde toattery can be produced in eny ane of a nunber of differomt
ni:se configuraticno, Therefore, the refercence did not fix any cpeeific

re dirensiang and you vere not precluded by tho refercnce from offering
n tmck vhose battery corpartment could accomaiate an equal yet differently
d:mcnsioned battery than tho mide.

In view of the foregoing, thLs proteat is denied,

Sincerely yours,

Paul 0, Dembling

For the Camptroller Gceneral
' of tLs United Blntean





