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COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON, D.C. 20843

November 12, 1973
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Reavis, Popue, Neal & fosa
1100 Connecticut Avenue, NW,
Waghington, D, C, 20036

Attertion: W, Stanfield Johnsnn, Esq.

v

GCantlimaens

We aze in receipt of your letter of October 2, 1973, with enclosures,
and other cormunications, protesting on behalf of Arvin fiyatems, Inc.
(Arvin), apainst two procureaent actions by the Aaronautical Systems
Diviesion of tho Departnent of the Alr Force. Arvin has protested tho
avaxd of contract F32057-72-C-N041 to TRAC Corporation of Tokyo, Japun
(TEAC), on May 6, 1972, aud the fosuance of rcquect for proposals (RIP)
¥33557-73-R~0944 on a sole-pource basie to TEAC on June 30, 1973,

Initfelly, your protost questions the mrard of contract F33657-72-
C-0841 to T2AC, Award wrs wade to TFAC on May 8, 1972, lowever, you
prutasted to our Office on June 27, 1973, 13~1/2 months after tha finnl
adverse agency action, Eaction 20,.2(n) of the Interim bid Protect Pro=-
codures and Stunderds states in pertinent part thats

"4 & % In other cases, bid protests shal. he filed not leter
than 5 doys after the banis for the pretest 13 kuown oxr should
hava been known, whichever 4o corlier, & @ &'

Binco your inftial contentions now question an sdvorss agency acticn
occurring many monthae ago, thia aspect of your pooteat 1e clearly
untinely and will not be considerecd, '

The esscnca of your protest against tha goli-courca RVP cav be
pusanrized as followsst (1) the Alr Force has violated 10 U.5.C0. 2304(p)
by acting arbitrarily 4in 1its daternination to sol’icit & foraign source
o3 o solo-aourca barig, and 4in not soliciting potsntial donestic sources,
including Arzin, for the production of ell or part of thia equipnent; and
(2) that the Air Force hes abused ite discretion in waiving the Buy
Acerican Act, 41 V.5,C., 10a-d, Your second contention is a pswmutation
of the firot since woiver was predicated omn the dctarmination that only
TEAC (a foreign mcurce) has demonstrated the ability to muct the require—
souts of the RIF as of this date, Bouo Armed EBervizes Procurcnment
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., In & report on tha protast to our Office, the Department of the
Afr Yorce has vestricted disclosure ef portions of tie report vhich are
dispositive to the outcoms of this protest, Lacause they coutain pro-
prietary or trads secret infornation, 7This material contains the Air
Yorce's justifization for waiver of the Duy Auarican Act and the ccn-
taaplated sole~source procuresent to TEAC, Va con state, however, that
the Air Yorce acquircd no data ripghts from TEAC under contract P33057-
72-C~-0341, This award was solely for the procurcaent of prepyoductinn
test nodols and wau not a rescorch and developuent project, Therefore,
the Afir Force purchasnd only the finished products snd pot tha data
vights to such products, In addition, sn Lavestipation of proprictary
and trade secrct information was madc by & rcpresentative of our Office
at Wripght-Patterson Air Force lare, Tha rosrricted nature of the con-
tenta of tha infornation we have reccived prevonts ovr disclosure of
further details, Ilovever, we have carefully scrutintzed the actions
taken by tha Afx Force and are satfefied that tiere f3 nu vesson to object
to any portion of the proposed svard of a contract to TEAR,

We are swire of your pruposal of Octoher 18, 1973, vherein Arvin
offera to meet all of tha raquivcaents of RVP P3I36S7-73-R~0044, Our
Offico has always rccognized the nccessity for procurc:zcats o be on a
coupetitive basia to thoe macinmun cxtent presticeble and the duty of eon-
trocting egcncies to fonlex coupotition., 5.6, 52 Corp, Gea, _  ("-175908,
llzy 16, 1973, lowever, from tin facts 4n the racoxd it uppeare that
Axrvin has yeat to prove its ability to be a vicblo competitor with SLEAC
for this procurement, Arvin's initial propomsal was rajected Ly tho Adr
Vorce in nid-1972. Arvin then oubuitted an unsolfcited proposel Vo, 73=C-
26 on Auguat 2, 1973, This proposal vas cvaluated nnd detormined to be
unaatiafactory by lecter dated Avpust 17, 1273, duo to a lack of tach-
nical, wanagenent, loristical end priciug daota., Your letter of Ociobor 18
appears oaly to extend this already unsatisfactory pruoposal. Lo furtheyr
data has beon aubxitted in accordance with the Afr Torca responsu of
August 17, although ths Adr Force, consistout wich 4te duty to fostar
cormpetition, was and {s prepared to consider furthor aubrisafons fycon
Arvin demonstrating its ability to meot tho Alr Force's requircucnta,
Tuerefore, our Offico has mo concrete basis fur cbjecting to the Adx
Force's ansessnent of Arvin'e ability to furnish the required services,
On the other hand, wve Jdo have evidence of 12ZAC'a abiltty to perfona,

Accordingly, your protest must be, and 4n, deniad,
Sincarecly yours, v

[}
Paul O, ».xnoling e

For the Conptroller Coiernl
of the Unitea Ltates
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